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This Instrument Prepared By: 

Northern Prairies Land Trust 

401 E. 8
th

 St., #200B 

Sioux Falls, SD  57103 

(605) 339-3184 
 

 

 

 

 

 CONSERVATION EASEMENT 
 

THIS CONSERVATION EASEMENT (this “Easement”) is granted this ____ day of 

___________, 2010 by ____________________________, (“Grantor”) to Northern Prairies Land 

Trust, a South Dakota nonprofit corporation (“Grantee”): 

 

WHEREAS: 
 

A.   Grantor is the sole owner in fee simple of certain real property consisting of 

approximately _______ acres, located in _______ County, South Dakota and described in "Exhibit 

A" attached hereto, (the “Property”).  

 

B.   Grantee is a "qualified conservation organization" as defined by the Internal Revenue 

Code (“IRC”), and is incorporated as a nonprofit corporation under the laws of South Dakota. 

 

C.  [Make a general characterization about the Property and describe any 

improvements as being also shown on attached Exhibit A, i.e. farm land, ranch land, riparian 

land, forest, etc.  .] 
 

D.   The conservation purposes of this Easement are to protect, preserve and enhance the 

following conservation values of the Property (the “Conservation Values”): identify the features of 

the Property that the Easement intends to protect.  Also, separately describe any federal, state 

or local governmental or conservation policies that are consistent with this Easement and 

provide a public benefit from the Easement. 

 

E.   Grantor desires to preserve in perpetuity the Conservation Values of the Property by 

granting this Easement and by surrendering the opportunity to engage in economic development of 

the Property that is inconsistent with such Conservation Values. 
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NOW, THEREFORE, intending to be legally bound, Grantor and Grantee hereby agree as 

follows: 

 

1. Grant of Easement.   
 

  1.1   Scope and General Purpose.  Upon and subject to the terms and conditions 

described herein below, Grantor hereby grants, warrants and conveys to Grantee a conservation 

easement to preserve and protect the Conservation Values of the Property. 

 

  1.2   Term.  This Easement shall be perpetual.   

 

1.3   Authority Generally.  Grantee shall have the right and power: 

 

  (a) To enter upon the Property at reasonable times to monitor compliance with 

and otherwise to enforce the terms of this Easement as more particularly set forth herein; and 

 

  (b)     To prevent any activity on or use of the Property that is inconsistent with the 

purpose of this Easement and to require the restoration of such areas or features of the Property that 

may be damaged by any inconsistent activity or use, pursuant to the remedies set forth in § 10; and 

 

    (c)   To retain as its exclusive right, power and domain, except as expressly 

reserved to Grantor, all development rights that are now or hereafter allocated to, implied, reserved 

or inherent in the Property, it being the intent hereby that such development rights shall, except as 

expressly reserved, be terminated and extinguished and may not be used on or transferred to any 

portion of the Property. 

 

  1.4   Access.  For all the purposes described in this Easement, Grantee shall have 

the right to access the Property from, and to travel by vehicle or foot upon and across, any public or 

private road or unimproved road or path, public or private, on, to or adjoining the Property.  In the 

event the Property is landlocked, Grantee may have access to the Property on and across any 

adjoining land of Grantor by the route most convenient to Grantee.   

 

2.   Other Grants by Grantee.   This Easement shall not be interpreted to prohibit or 

restrict Grantor from participating in any state, federal or local government entity or agency 

programs designed to promote, preserve or enhance the natural characteristics and potential of the 

Property and to make any grant of any covenant, restriction, easement or title to the Property for that 

purpose (a “Public Entity Grant”), provided all of the following conditions are met: (i) any such grant 

is subject to this Easement; (ii) the grant does not impair, harm or otherwise jeopardize the 

Conservation Values; and (iii) Grantor shall provide prior notice to Grantee complying with ¶9. 

 

3.   Grantee’s Acceptance.  In reliance upon Grantor’s warranties and representations as 

described below, Grantee hereby accepts grant of this Easement and the responsibility of monitoring 

and enforcing its terms and upholding its Conservation Values forever. 

 

4.   Conservation Baseline.  Exhibit C constitutes a summary of a Conservation Baseline 

(“CB”) prepared by Grantee with the cooperation of Grantor, consisting of maps, photographs and 

other documents and acknowledged by both parties to be complete and accurate as of the date of this 
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conservation Easement.  The CB will be used by Grantee to assure that any future changes in use of 

the Property will be consistent with the terms of this Easement; but the CB is not intended to 

preclude the use of other evidence to establish the present condition of the Property if there is a 

controversy over its use.  A full copy of the CB is available at Grantee’s office. 

 

5.   Grantor’s Warranties and Representations. 

 

5.1   Purpose.  Grantor acknowledges that despite the Conservation Values of the 

Property, certain factors, if they were present, would preclude Grantee from accepting this Easement; 

and Grantee cannot accept this Easement without affirmative assurances that these factors are not 

present with respect to the Property.  Since Grantor is the party most familiar with the Property, 

Grantor acknowledges the right of Grantee to rely without inquiry on these assurances in the form of 

Grantor’s warranties and representations as described below. 

 

5.2   Enumeration.  To induce Grantee to accept this Easement, Grantor warrants 

and represents as follows: 

 

(a) Grantor is the sole owner of the Property, free of all liens, claims, 

interests and encumbrances, except those permitted in attached Exhibit D.  Grantor understands that 

the Exhibit D parties must consent and subordinate to this Easement.  No person has any homestead 

interest in the Property other than Grantor. 

 

(b) To the best of Grantor’s knowledge: 

 

 (i)   Any handling, transportation, storage, treatment or use of any 

substance defined, listed, or otherwise classified pursuant to any federal, state or local law, 

regulation, or requirement as hazardous, toxic, polluting, or otherwise contaminating to the air, water, 

or soil, or in any way harmful or threatening to human health or the environment, that has occurred 

on the Property prior to the date of this Easement has been in compliance with all applicable federal, 

state, and local laws, regulations, and requirements and has no current adverse effect on any of the 

Conservation Values.   

 

 (ii)   No deposit, disposal, or other release of any hazardous 

substance or toxic waste has occurred on or from the Property, which is free of all such 

contamination. 

 (iii)   There are not now any underground storage tanks located on 

the Property, whether presently in service or closed, abandoned, or decommissioned, and no 

underground storage tanks have been removed from the Property in a manner not in compliance with 

applicable federal, state, and local laws, regulations, and requirements. 

 

 (iv) Grantor and the Property are in compliance with all federal, 

state and local laws, regulations, and requirements applicable to the Property and its use. 
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 (v) There is no pending or threatened litigation in any way 

affecting, involving, or relating to the Property. 

 

(c) No civil or criminal proceedings or investigations have been 

instigated at any time or are now pending, and no notices, claims, demands, or orders have been 

received, arising out of any violation or alleged violation of, or failure to comply with, any federal, 

state, or local law, regulation, or requirement applicable to the Property or its use, nor do there exist 

any facts or circumstances that Grantor might reasonably expect to form the basis for any such 

proceedings, investigations, notices, claims, demands, or orders. 

 

   (d) In determining to grant this Easement, Grantor has relied solely on the 

advice of his own legal, tax and valuation advisors and not on any representative of Grantee. 

 

 6.   Prohibited and Restricted Uses.   

 

6.1   Encouraged Practices.  Grantee acknowledges that the Conservation Values 

are available to be preserved, and Grantor and its successors and assigns are encouraged to conduct 

all permitted operations and practices in accordance with good management practices addressing soil 

and water conservation, erosion control, and habitat protection. 

 

6.2  Promise to Comply.  Grantor covenants and promises that Grantor will not 

perform, or knowingly allow others to perform, any act or use on or affecting the Property in conflict 

with this § 6. 

 

6.3   Specific Terms.  The Property is hereby made subject to the following 

prohibitions and restrictions: 

 

(a) No billboards or commercial signs shall be erected on the Property.  

 

(b) The Property shall not be subdivided by physical, legal or other 

process, for purposes of transferring ownership of less than the entirety of the Property. 

 

(c) The Property shall not be subject to any mining, extraction or removal 

of soil, sand, gravel, oil, natural gas, fuel or other mineral substance or exploration for any such 

purpose, except for movement of material solely for use on the Property in conjunction with and in 

furtherance of activities permitted by this Easement. 

 

(d) Trees on the Property may be cut only (i) to control insects and 

disease; (ii) to prevent personal injury or property damage; (iii) to prevent or reduce fire hazard; or 

(iv) pursuant to a natural resources management plan having the prior approval of Grantee.  No 

plants, flora, fauna or other vegetation may be cut, burned, removed, destroyed, eradicated or 

harvested except pursuant to a natural resources management plan approved by Grantee. 
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(e) No unpaved portion of the Property shall be paved, including without 

limitation covering the soil surface with concrete, asphalt, gravel or other material other than soil and 

grass. 

(f) Grantor shall not transfer, encumber, lease, sell or otherwise separate 

any water rights from the Property. 

 

(g) The dumping or accumulation of any kind of trash, garbage, debris, 

waste, refuge, junk, hazardous chemicals, other unsightly or foreign material, or derelict equipment 

on the Property is prohibited. 

 

(h) The keeping of livestock is prohibited.  

 

(i) Except as provided in §7, industrial, production agricultural and 

commercial activities on the Property are prohibited.   

 

(j) Any use of or activity on the Property that causes or is likely to cause 

significant soil degradation or erosion or significant depletion or pollution of any surface or 

subsurface waters is prohibited. 

 

(k) No Structures or other Improvements may be built on the Property 

except as provided in §7.  For purposes of this Easement, “Structure” includes any building or object 

constructed, installed or placed upon the ground, whether temporarily or permanent, including 

without limitation residential units, garages, sheds, pool houses, greenhouses, barns, animal corrals, 

farm markets/stands, silos, grain drying facilities, equestrian facilities, docks, studios, ski cabins, 

hunting cabins, moveable buildings, decks, terraces, and garden features such as arbors and gazebos.  

For purposes of this Easement, “Improvements” shall mean anything that is constructed or installed 

upon the ground or a Structure, that is not a Structure and includes without limitation driveways, 

roads, parking areas, gardens, ponds, wells, septic tanks, drainageways, utility lines, fences, walls, 

paths, trails and walkways. 

 

(l) There shall be no diking, draining, dredging, channeling, filling, 

leveling, pumping, impounding or related activities, or altering or tampering with water control 

structures or devices, or disruption or alteration of the restored, enhanced, or created drainage 

patterns.  In addition, diverting or causing or permitting the diversion of surface or underground 

water into, within or out of the Easement area by any means, removal of wetlands, polluting or 

discharging into waters, springs, seeps, or wetlands, or use of pesticide or biocides is prohibited.  

Surface drainage into the Property shall comply with all applicable ordinances, regulations and 

statutes, including those applicable to water quality.   

 

(m) No new roads not shown on existing plats or site plans may be cut 

through the Property.  No motorized vehicles shall be used on the Property, except for maintenance 

work to protect the Conservation Values, and for Grantee’s inspections.   
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(n) The Property may not be used for or as a part of any commercial or 

other business venture to provide fishing, camping, hiking, boating, lodging, drinking or eating or 

any other recreational activity. 

 

(o) No above ground installation of new utility systems or extensions of 

existing systems, including, without limitation, cell towers, telephone relay towers, wind towers and 

any other stand alone tower structures shall be permitted.  No water, sewer, power, fuel or 

communication lines nor related facilities, or any underground installation, will be permitted if the 

resulting effect would be to drain, alter, or disturb any wetland on the Property unless permitted by 

the Corps of Engineers or Environmental Protection Agency, as applicable.   

 

[Insert other restrictions.] 
 

6.4 Acts of God.  Nothing contained in this Easement shall be construed to 

impose upon Grantor any liability or obligation for any injury to or change in the Property resulting 

from causes beyond Grantor’s control, including without limitation, fire, flood, storm and earth 

movement, or from any prudent action by Grantor under emergency conditions to prevent, abate or 

mitigate significant injury to the Property resulting from such causes. 

 

 7.   Retained Rights.  Except as otherwise expressly provided in this Easement, Grantor 

shall retain all incidents, rights, powers and discretion inhering in ownership and possession of the 

Property including without limited to the following: 

 

7.1 Transfers.  To transfer, lease, mortgage or otherwise encumber the Property, 

subject and subordinate to this Easement, after compliance with the notice requirements of this 

Easement in §9. 

 

7.2   Compliance with Public Entity Grants.  Grantor may execute all instruments 

and documents, provide all assurances and take all actions necessary to comply with all public entity 

grants, to the extent required thereby and not impairing, harming or otherwise jeopardizing the 

Conservation Value. 

 

[Separately describe in subparagraphs with italicized titles all specifically 

permitted uses.]  
 

 8.   Retained and Assumed Responsibilities, Obligations and Liabilities.   

 

  8.1 Grantee’s Status.  Grantor acknowledges that Grantee shall not be 

considered, and the parties do not intend this Easement to be construed to create or impose upon 

Grantee any responsibilities, obligations or liability as, an owner, operator, landlord, tenant or 

manager of the Property.  Grantee’s obligations for monitoring and inspection shall be solely for the 

purpose of preserving Conservation Values and not for the prevention or mitigation of any damage, 

injury or other harm to persons or property.  This Easement shall not be deemed to create any right of 

action against Grantee in favor of any third party. 
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8.2   Taxes.  Grantor shall pay before delinquency all taxes, assessment, fees and 

charges of whatever description levied on or assessed against the Property and/or this Easement; 

provided, however, that all assessed real estate taxes shall be paid on or before the due date set forth 

in the county tax statement. 

 

8.3   Management.  Grantor shall continue to be solely responsible for the upkeep, 

maintenance and management of the Property and preservation and protection of the Conservation 

Values.   

 

8.4   Insurance.  Grantor shall be solely responsible for maintaining all appropriate 

casualty, property, liability and workers compensation insurance appropriate for their use and 

occupation of the Property.  Grantee shall be named an additional insured on all such insurance 

policies related to the Property. 

 

8.5   Compliance with Laws.  Grantor shall remain solely responsible for obtaining 

all applicable governmental permits and approvals for any construction or other activity or use 

permitted by this Easement and to conduct the foregoing in accordance with and in observation of all 

applicable federal, state and local laws, rules, regulations and requirements. 

 

8.6   Indemnity.  Grantor shall indemnify, protect, defend with counsel acceptable 

to Grantee and hold Grantee and its directors, officers, employees, agents, attorneys, volunteers, 

representatives, successors and assigns (the Indemnified Parties) harmless from and against all 

claims, actions, administrative proceedings, liabilities, judgments, damages, punitive damages, 

penalties, fines, costs, remedial action, compliance requirements, enforcement in clean-up actions of 

any kind, interests or losses, attorney’s fees and expenses (including those incurred in enforcing this 

indemnity), consultant fees and expert fees arising directly or indirectly from or in connection with 

(i) injury or death of any person, damage to any property or diminution in the value of property 

resulting from any act, omission, condition or other matter related to or occurring on or about the 

Property regardless of cause, including injury, death or other harm to any Indemnified Party; (ii) the 

presence, suspected presence or release of any hazardous substance whether into the air, soil, surface 

water or ground water of or at the Property; (iii) any violation or alleged violation of any 

environmental law affecting the Property, whether occurring prior to or during Grantor’s ownership 

of the Property and whether caused or permitted by Grantor or any person other than Grantor; (iv) 

any claim or defense by Grantor or any third party that any Indemnified Party is liable as an owner or 

operator of the Property under any environmental law; or (v) any breach of Grantor’s warranties, 

representations or retained responsibilities, obligations or liabilities hereunder.  This indemnity shall 

not apply if it shall be finally determined that any of the foregoing was caused primarily by the gross 

negligence or willful misconduct of Grantee. 

 

  8.7   Remediation.  If, at any time, there occurs, or has occurred, a release in, on, or 

about the Property of any substance now or hereafter defined, listed, or otherwise classified pursuant 

to any federal, state, or local law, regulation, or requirement as hazardous, toxic, polluting, or 

otherwise contaminating to the air, water, or soil, or in any way harmful or threatening to human 

health or the environment, Grantor shall take all steps necessary to assure its containment and 

remediation, including any cleanup that may be required, unless the release was caused by Grantee, 

in which case Grantee shall be responsible therefor. 
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 9.  Notices and Approvals. 

 

9.1 Methods.  Any notice or communication under this Easement shall be in 

writing and delivered (by hand, telecopy, telegraph, telex or courier) or deposited in the United States 

mail (first class, registered or certified), postage fully prepaid and addressed as stated below.  Either 

party may, from time to time, specify as its address for purposes of this Easement any other address 

upon the giving of ten days notice thereof to the other party in the manner required by this paragraph.  

This paragraph shall not prevent the giving of written notice in any other manner, but such notice 

shall be deemed effective only when and as of its actual receipt at the proper address and by the 

proper addressee. 

 

  9.2   Timing and Substance.  Whenever notice to or approval of Grantee is 

required, Grantor shall notify Grantee in writing not less than thirty (30) days prior to the date 

Grantor intends to undertake the activity in question.  The notice shall describe the nature, scope, 

design, location, timetable, and any other material aspect of the proposed activity in sufficient detail 

to permit Grantee to make an informed judgment as to its consistency with the purpose of this 

Easement. 

 

9.3   Approval.  Where Grantee’s approval is required, Grantee shall grant or 

withhold its approval in writing within thirty (30) days of receipt of Grantor’s written request 

therefor.  Grantee’s approval may be withheld only upon a reasonable determination by Grantee that 

the action as proposed would be inconsistent with the purpose of this Easement.  Grantee’s approval 

may be conditioned on reimbursement of costs incurred in, and reasonable fees for, consideration of 

the request. 

 

 10.  Grantee’s Remedies. 

 

10.1   Notice; Corrective Action.  If Grantee determines that a violation of the terms 

of this Easement has occurred or is threatened, Grantee shall give written notice to Grantor of such 

violation and demand corrective action sufficient to cure the violation and, where the violation 

involves injury to the Property resulting from any use or activity inconsistent with the purpose of this 

Easement, to restore the portion of the Property so injured to its prior condition in accordance with a 

plan approved by Grantee. 

 

10.2   Injunctive Relief.  If Grantor fails to cure the violation within thirty (30) days 

after receipt of notice thereof from Grantee, or under circumstances where the violation cannot 

reasonably be cured within a thirty (30) day period, fails to begin curing such violation within the 

thirty (30) day period, or fails to continue diligently to cure such violation until finally cured, Grantee 

may bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of 

this Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent injunction, 

and to require the restoration of the Property to the condition that existed prior to any such injury. 
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10.3   Damages.  In the event that Grantor does not or cannot cure the noticed 

violation and effectively restore the Property to its pre-violation state, then Grantee shall be entitled 

to recover damages for violation of the terms of this Easement or injury to any Conservation Values 

protected by this Easement, including, without limitation, damages for the loss of scenic, aesthetic, or 

environmental values.  Without limiting Grantor’s liability therefor, Grantee, in its sole discretion, 

may apply any damages recovered to the cost of undertaking any corrective action on the Property. 

 

10.4   Emergency Enforcement.  If Grantee, in its sole discretion, determines that 

circumstances require immediate action to prevent or mitigate significant damage to the 

Conservation Values of the Property such as to make notice impracticable, Grantee may pursue its 

remedies under this § 10 without prior notice to Grantor or without waiting for the period provided 

for cure to expire.  In such instance, Grantee shall provide notice as soon as practicable. 

 

10.5   Scope.  Grantee’s rights under this § 10 apply equally in the event of either 

actual or threatened violations of the terms of this Easement.  Grantor agrees that Grantee’s remedies 

at law for any violation of the terms of this Easement are inadequate and that Grantee shall be 

entitled to the injunctive relief described in § 10.2, both prohibitive and mandatory, in addition to 

such other relief to which Grantee may be entitled, including specific performance of the terms of 

this Easement, without the necessity of proving either actual damages or the inadequacy of otherwise 

available legal remedies.  Grantee’s remedies described in this § 10 shall be cumulative and shall be 

in addition to all remedies now or hereafter existing at law or in equity. 

 

10.6   Costs.  All reasonable costs incurred by Grantee in enforcing the terms of this 

Easement against Grantor, including, without limitation, costs and expenses of suit and reasonable 

attorney’s fees, and any costs of restoration necessitated by Grantor’s violation of the terms of this 

Easement shall be borne by Grantor; provided, however, that if Grantor ultimately prevails in a 

judicial enforcement action each party shall bear its own costs. 

 

10.7   Forbearance.  Forbearance by Grantee to exercise its rights under this 

Easement in the event of any breach of any term of this Easement by Grantor shall not be deemed or 

construed to be a waiver by Grantee of such term or of any subsequent breach of the same or any 

other term of this Easement or of any of Grantee’s rights under this Easement.  No delay or omission 

by Grantee in the exercise of any right or remedy upon any breach by Grantor shall impair such right 

or remedy or be construed as a waiver. 

 

10.8   Waiver.  Grantor hereby waives any defense of laches, estoppel, or 

prescription. 

 

 11. Extinguishment and Condemnation. 

 

11.1   Extinguishment.  If circumstances arise in the future that render the purpose 

of this Easement impossible to accomplish, this Easement can only be terminated or extinguished, 

whether in whole or in part, by judicial proceedings in a court of competent jurisdiction.  The 

amount of the proceeds to which Grantee shall be entitled, after the satisfaction of prior claims, from 

any sale, exchange, or involuntary conversion of all or any portion of the Property subsequent to 
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such termination or extinguishment, shall be the stipulated fair market value of the Easement, or 

proportionate part thereof, as determined in accordance with § 11.2. 
 

11.2  Valuation.  This Easement constitutes a real property interest immediately 

vested in Grantee, which, for the purposes of § 11.1, the parties stipulate to have a fair market value 

determined by multiplying (1) the fair market value of the Property unencumbered by the Easement 

(minus any increase in value after the date of this grant attributable to improvements) by (2) the ratio 

of the value of the Easement at the time of this grant to the value of the Property, without deduction 

for the value of the Easement, at the time of this grant.  For the purposes of this paragraph, the ratio 

of the value of the Easement to the value of the Property unencumbered by the Easement shall 

remain constant. 

 

11.3  Condemnation.  If all or any part of the Property is taken by exercise of the 

power of eminent domain or acquired by purchase in lieu of condemnation, whether by public, 

corporate, or other authority, so as to terminate this Easement, in whole or in part, Grantor and 

Grantee shall act jointly to recover the full value of the interests in the Property subject to the taking 

or in lieu purchase and all direct or incidental damages resulting therefrom.  All expenses reasonably 

incurred by Grantor and Grantee in connection with the taking or in lieu purchase shall be paid out of 

the amount recovered.  Grantee’s share of the balance of the amount recovered shall be determined 

by multiplying that balance by the ratio set forth in § 11.2. 

 

11.4   Application of Proceeds.  Grantee shall use any proceeds received under the 

circumstances described in this § 11 in a manner consistent with its conservation purposes, which are 

exemplified by this grant. 

 

 12. Assignment.  This Easement is transferable, but Grantee may assign its rights and 

obligations under this Easement only to an organization that is a qualified organization at the time of 

transfer under § 170(h) of the IRC (or any successor provision then applicable), and authorized to 

acquire and hold conservation easements under state statute (or any successor provision then 

applicable) or the laws of the United States.  As a condition of such transfer, Grantee shall require 

that the conservation purpose that this grant is intended to advance continue to be carried out.  

Grantee shall give written notice to Grantor of an assignment at least thirty (30) days prior to the 

effective date of such assignment.  The failure of Grantee to give such notice shall not affect the 

validity of such assignment nor shall it impair the validity of this Easement or limit its enforceability 

in any way. 

 

 13. General Provisions.   

 

13.1   Benefit and Binding Effect.  The Easement created by this instrument shall be 

a servitude running with the land in perpetuity.  Every provision of this Easement that applies to 

Grantor and Grantee shall also apply to, be binding upon and inure to the benefit of their respective 

agents, heirs, executors, administrators, other legal representatives, transferees, successors and 

assigns. 
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13.2   No Third Party Beneficiaries.  This Easement is intended solely for the 

benefit of the parties hereto and shall not be enforceable by or create any claim or right of action in 

favor of any other party. 

 

13.3   Entire Agreement.     

 

  (a)    This Easement represents the entire and integrated agreement between 

the parties hereto with respect to the subjects described herein and supersedes all prior negotiations, 

representations or agreements, oral or written.  Subject to subparagraph (b), this Easement may be 

amended or modified only in writing signed by the party to be bound by such amendment or 

modification and stating that it is intended as an amendment or modification of this Easement.  The 

parties waive their rights to amend or modify this Easement in any other manner. 

 

 (b)   This Easement may be amended only upon satisfaction of all of the 

following:  (i) written consent of Grantee, which may be granted or withheld in its sole discretion and 

upon such additional conditions as Grantee may determine to impose in any specific instance; (ii) 

payment of Grantee’s incurred costs and reasonable fees it may impose for the consideration of such 

amendment; (iii) protection of the Conservation Values are improved or not impaired; (iv) the 

amendment complies with SDCL 1-19B-56(2)(b) et seq.; and (v) the amendment complies with 

§170(h) of the Internal Revenue Code.  Any such amendment that does not comply with all such 

requirements shall be void and of no force or effect. 

 

13.4   Severability.  If any one or more of the provisions of this Easement shall be 

determined to be invalid, illegal or unenforceable in any respect for any reason, the validity, legality 

or enforceability of such provision in every other respect and the remaining provisions of this 

Easement shall not be in any way impaired.  

 

13.5   Nonwaiver.  Failure of a party to insist upon adherence to any term of this 

Easement on any occasion shall not be considered a waiver or deprive that party of the right 

thereafter to insist upon adherence to that term or any other term of this Easement. 

 

13.6   Governing Law.  This Easement shall be governed by and interpreted under 

the substantive laws of the State of South Dakota without regard to principles of conflicts of law.  

This Easement shall not be interpreted to negate, supersede or otherwise modify any law, statute, 

rule, regulation or ordinance (together a Law) imposing additional or more stringent restrictions, 

including those related to zoning or land use, unless such Law is permitted to be varied by private 

agreement and the express terms of this agreement have that effect.  No approval of this Easement by 

any governmental authority shall have the effect of negating, superseding or otherwise modifying 

such Law, or waiving its enforcement, unless expressly so stated as a part of such approval. 

 

13.7   Headings.  The section headings to this Easement are intended solely for the 

parties' convenience and shall not affect the interpretation or construction of any portion or provision 

of this Easement. 

 

  13.8 Recordation; Publicity.  Grantee shall record this instrument in timely fashion 

in the official records of __________ County, South Dakota and may re-record it at any time as may 
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be required to preserve its rights in this Easement.  Grantee may reasonably publicize the grant of 

this Easement and use photographs and descriptions of the Property on its web site and other 

informative materials. 

 

13.9 Liberal Interpretation.  Any general rule of construction to the contrary 

notwithstanding, this Easement shall be liberally construed in favor of the grant to effect the purpose 

of this Easement and preservation of the Conservation Values.  If any provision in this instrument is 

found to be ambiguous, an interpretation consistent with the purpose of this Easement that would 

render the provision valid shall be favored over any interpretation that would render it invalid. 

 

13.10  No Forfeiture.  Nothing contained herein will result in a forfeiture by Grantee 

or reversion of Grantor’s title in any respect. 

 

13.11 Termination.  A party’s rights and obligations under this Easement terminate 

upon transfer of the party’s interest in the Easement or Property, except that liability for acts or 

omissions occurring prior to transfer shall survive transfer. 

 

13.12 Exhibits.  The exhibits attached hereto are incorporated herein by this 

reference: 

 

Exhibit A - Real Property Description 

Exhibit B – Federal, State and Local Governmental and Conservation Policies 

Exhibit C – Summary of Conservation Baseline  

Exhibit D - Permitted Encumbrances 

 

 

IN WITNESS WHEREOF, the parties hereto have executed this Easement on the day and 

year first above-written.   

 

GRANTOR:     
_______________________________ 

A _______________________________ 

 

 

By: ________________________________ 

      Its Member  

 

Address for Notices to Grantor: 

 

 

STATE OF __________________ ) 

: SS 

COUNTY OF _________________ ) 

 

On this the _____ day of __________, 2009, before me, personally appeared 

_________________, known or acknowledged to me to be a member of 



 

 
  

 
13 

_____________________________, a ______________________________________, and that he, 

as such member being authorized to do so, executed the foregoing instrument by signing the name of 

the company by himself as member. 

 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

 

____________________________________ 

Notary Public -  

My commission expires: ________________ 

 

 

GRANTEE: 
NORTHERN PRAIRIES LAND TRUST, 

A South Dakota nonprofit corporation 

 

 

     By___________________________________ 

Its: _________________________________ 

Address for Notices: 
401 E. 8th St., #200B 

Sioux Falls, SD 57103 

 

 

 

STATE OF SOUTH DAKOTA ) 

: SS 

COUNTY   OF   MINNEHAHA ) 

 

On this the _____ day of ___________, 2009, before me, the undersigned officer, personally 

appeared _______________________, who acknowledged himself to be the ______________ of 

Northern Prairies Land Trust, a South Dakota nonprofit corporation, and that he, as such officer 

being authorized so to do, executed the foregoing instrument for the purposes therein contained, by 

signing the name of the corporation by himself as such officer. 

 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

 

 

_______________________________ 

Notary Public - South Dakota 

My commission expires: __________ 
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 EXHIBIT A 

 Real Property Description 
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 EXHIBIT B 

 Federal, State and Local Governmental and Conservation Policies 

 

The Easement is consistent with clearly delineated Federal, State and local conservation policies 

calling for the preservation of open space, wildlife habitat and preservation of values which 

contribute to the scenic enjoyment of the public. 

 

South Dakota statutes clearly identify open space, wildlife habitat and scenic values protection as 

policy for the State.  Conservation easements retaining or protecting natural or open-space values of 

real property, assuring its availability for agricultural, forest, recreational or open-space use, 

protecting natural resources, maintaining or enhancing air or water quality, or preserving the 

historical, architectural, archaeological…” are expressly authorized by state law.  SDCL §1-19B-

56(1).    
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 EXHIBIT C 

Summary of Conservation Baseline  
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EXHIBIT D 

Permitted Encumbrances 

 

 

 


