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Chapter 6 : Should We Torture in Ticking Time-Bomb Cases? 

 In the last chapter, I defended the use of ticking time-bomb cases in thinking about the moral 

status of interrogational torture.  That chapter, though, was wholly methodological and had no (direct) 

normative implications.  In the present chapter, our investigation will be normative; to wit, is it morally 

permissible to torture in ticking time-bomb cases?  This question is trickier than it looks for the simple 

reason that there are myriad moral theories and different theories yield different answers.  An 

ineffective strategy of amelioration in this regard would be to try to defend one moral theory against its 

rivals, both because that would take us too far afield and, regardless, would probably not be very 

convincing; no matter how well I defend utilitarianism against my deontologist friends—or vice versa—

none of us ever seems swayed.  Rather than stake my chances on those prospects, I propose something 

else. 

This other strategy is to recognize that all moral theories can be categorized into one of two 

groups:  absolutist or non-absolutist.  Absolutist theories posit moral rules that never, under any 

circumstances, can be justifiably violated, whereas non-absolutist theories deny the existence of such 

rules.  It seems to me that every moral theory—on pain of logic—has to fall into one of these two 

categories.  Absolutist theories can be subdivided into two types:  absolutist in principle, and absolutist 

in practice.  This distinction is meant to acknowledge that some theory could deny that, even in fanciful 

cases, some moral rule could be justifiably violated, or else it could hold that such violations might be 

justified in theory, if never in practice.  These are importantly different theories and different things 

should be said in regard to them vis-à-vis the moral status of torture.  Absolutism-in-principle will be 

discussed in §6.4 and absolutism-in-practice will be discussed in §6.5; I treat absolutism-in-practice 

second because of its contiguity with Chapter 7.   
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We will therefore begin with non-absolutist theories, though this is hardly a monolithic group.  

Again, I am hardly sanguine about being able to convince a deontologist to be a utilitarian, so my 

strategy will be less (or more?) ambitious:  to show that any non-absolutist moral theory can 

accommodate the moral permissibility of torture in ticking time-bomb scenarios.  In other words, 

whether we care about utility (§6.1), rights (§6.2), or anything else (§6.3), the case for torture can be 

made.1  Or, if it cannot, the theory is more properly regarded as absolutist (§§6.4-6.5).  Lest this chapter 

overwhelm the rest of the book, I will have to sacrifice comprehensiveness for judiciousness, but the 

argumentative strategy in §§6.1-6.3 should be readily apparent and straightforwardly extended.  §6.3 

will necessarily be the most overdrawn, though I will register appropriate comments and disclaimers in 

that regard.  As a final methodological note, this chapter is concerned with the ethics of torture in 

ticking time-bomb cases; the third part of the book will be about torture and the real world. 

 

6.1 Torture and Utility 

 In §5.1, we considered the congeniality between classical utilitarian thinking and ticking time-

bomb cases, though I ultimately challenged that link in §5.3.  Regardless, there is little doubt that 

torture in ticking-tomb cases could be justified by utilitarianism; this is true even if those cases 

commonly trade on the guilt of the terrorist, a moral feature with no straightforward utilitarian upshot.  

In other words—and separating the methodological and normative projects—utilitarianism can justify 

the torture of a guilty terrorist as readily as it can the torture of his innocent daughter, so long as the 

utilitarian calculus comes out right.  The methodological point of §5.3 was simply that our moral 

judgments about the permissibility of torture distinguish between these two configurations, but 

utilitarianism need not; in fact, that was precisely the point. 

                                                             
1
 This strategy was originally developed in Fritz Allhoff, “A Defense of Torture:  Separation of Cases, Moral 

Methodology, and Ticking Time-Bombs,” International Journal of Applied Philosophy 19.2 (2005):  243-264.  
Treatments of utilitarianism and rights-based deontology previously appeared in Fritz Allhoff, “Terrorism and 
Torture,” International Journal of Applied Philosophy 17.1 (2003):  105-118. 
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 Of all the major moral theories, utilitarianism probably offers the most direct justification of 

interrogational torture.2  In subsequent sections of this chapter, I will make the case that other moral 

theories need not be opposed to torture, but making that case plausible certainly requires more work 

than it does in the case of utilitarianism.  For example, we might think that people—terrorists or 

otherwise—have a right against being tortured, and being able to take rights seriously while still being 

able to license torture therefore faces an obvious obstacle (cf.,§6.2).  For the utilitarian, though, no such 

obstacle exists:  so long as the hedonic calculus comes out right, torture is readily justified.  Opponents 

of torture therefore can go either of two ways.  First, they can reject utilitarianism, whether for more 

general reasons or else because such a moral theory could support torture.  In doing so, they must 

adopt some sort of moral theory in its place, and therefore we will have more to say to such positions in 

the following sections.  Second, they can deny that utilitarianism would justify torture (in practice), even 

if it could (in theory).  This line has the merit of being responsive to utilitarian commitments and, 

therefore, is able to say something to the utilitarian; the first line simply does not engage the position.  

For this reason, I have a lot of respect for critics who advance utilitarian arguments against torture 

insofar as those arguments are responsive to the dialectic:  a convincing response to the utilitarian 

should not be that his theory is wrong—presumably he has already thought about this—but rather that 

his theoretical commitments are different than he might have suspected.3  In this section, let us engage 

the second sort of opponent, deferring the first for later. 

 As already mentioned in §5.1, the basis of a utilitarian argument for torture is straightforward:  

it could prevent the deaths of many noncombatants.  Their noncombatancy status does not really 

(directly) matter from the utilitarian perspective, so long as the aggregated value of those otherwise 

                                                             
2 For present purposes, the precise details of various utilitarian views are largely irrelevant and, regardless, would 
take us too far afield.  My own view is closer to Bentham’s than Mill’s—i.e., without a distinction between higher 
and lower pleasures—but that does not matter for the following discussion. 
3 See, for example, Jean Maria Arrigo, “A Utilitarian Argument against Torture,” Science and Engineering Ethics 10.3 
(2004):  1-30.  See also Matthew Wynia, “Consequentialism and Harsh Interrogations,” American Journal of 
Bioethics 5.1 (2005):  4-6. 
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forfeited lives is sufficiently high to cover the costs of torture.  For the utilitarian, torturing one terrorist 

to save one thousand other terrorists could even be justified, at least if the thousand to be saved were 

not going to sow too much suffering on the world.  It is worth noting that the utilitarian calculation here 

is about preventing a utility loss rather than effectuating a utility gain:  it is not that torture brings more 

utility into the world, but rather prevents its longitudinal exit.  This distinction, though, is not of much 

use to the utilitarian, who only cares about maximizing total aggregate happiness; whether that quantity 

turns out to be positive or negative is beside the point, so long as it is maximal.  In other words, torture 

could manifest a utility loss yet still be justified so long as that loss is less than the alternatives that 

would be realized without torture. 

 Again reprising  §5.1, there are several desiderata that the utilitarian would require torture to 

satisfy.  First, torture should be the least harmful remedy applied, and, similarly, some insufferable form 

of torture should not be effected when a lesser one would elicit the valuable information.  If the 

information that would save lives could be gleaned through some less offensive means (e.g., simple 

questions), then those means should be pursued.  And, presumably, they would be:  there is little reason 

to torture before otherwise asking the location of the bomb.  Furthermore, there should be some 

expectation that the torture will be efficacious, be it:  against someone who we can reasonably expect 

to have the intelligence; against someone with the appropriate vulnerabilities; not against someone 

who will hopelessly deceive us with misinformation; effected on a timetable commensurable with the 

extant threat, and so on.  There is no doubt that, in the real world, all of these requirements can get 

messy but, in the land of ticking time-bombs—where we currently are—they are straightforwardly 

stipulated.   

 While these stipulations are often challenged, such challenges radically misunderstand the state 

of play.  For example, consider an ill-named paper by Vittorio Bufacchi and Jean Maria Arrigo, “Torture, 
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Terrorism and the State:  A Refutation of the Ticking Time-Bomb Argument”, which is anything but.4  

Bufacchi and Arrigo think that the ticking time-bomb argument takes its premises to be that a terrorist is 

captured and that, if he is tortured, he will reveal information regarding the location of a bomb.  From 

this, the conclusions are meant to be that torture is permissible, that information about the bomb is 

retrieved, and that lives are saved.5  But then they argue that this formulation has suppressed premises 

(e.g., that it is almost certain that the terrorist has information about the bomb) and, more to the point, 

that “all the premises in the argument are contentious from an empirical point of view”:  intelligence is 

never infallible, torture is not guaranteed to work, torture is not efficacious in short time periods, 

misinformation is revealed under torture, and so on.6  Ultimately they maintain that the ticking time-

bomb argument fails by its own (utilitarian) lights.  And this sort of strategy has been repeated 

elsewhere by others, be it about the institutional costs of torture7—including the costs training 

programs for torturers8—or various other negative consequences.9  Assuming that all of these 

objections can be developed in utilitarian currency, where does the utilitarian argument for torture 

stand? 

 As I said in §5.2, I look at ticking time-bomb cases not as arguments, but as cases.  The upshot of 

these cases is some sort of moral judgment about the permissibility of torture, and those judgments 

somehow figure into our moral methodology (e.g., through reflective equilibrium).  We can make ticking 

time-bomb cases figure into some argument, but that argument looks something like:  in all cases—and 

all else being equal—if we can choose a lesser harm to a greater one, we should; in ticking time-bomb 

                                                             
4
 Vittorio Bufacchi and Jean Maria Arrigo, “Torture, Terrorism and the State:  A Refutation of the Ticking-Bomb 

Argument,” Journal of Applied Philosophy 23.3 (2006):  355-373. 
5 Ibid., p. 360. 
6 Ibid., pp. 361-362. 
7 Michael Davis, “The Moral Justifiability of Torture and other Cruel, Inhuman, or Degrading Treatment,” 
International Journal of Applied Philosophy 19.2 (2005):  161-178. 
8
 Jessica Wolfendale, “Training Torturers:  A Critique of the “Ticking-Bomb Argument,” Social Theory and Practice 

32.2 (2006):  269-87. 
9 For a good overview, see Bob Brecher, Torture and the Ticking Bomb (Malden, MA:  Blackwell Publishing, 2007), 
esp. chaps. 2-3. 
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cases, torture is the lesser harm; therefore, we should torture in those cases.  I take the first premise to 

be self-evident, the second is the key kernel encoded into ticking time-bomb cases, and the conclusion 

deductively follows.  Bufacchi and Arrigo’s formulation seems clunky by comparison, though maybe they 

aim to break out my second premise.  Regardless, their strategy is just to deny some presuppositions of 

the cases on empirical grounds.  But this move misses the point of the dialectic since the realm of 

discourse at this stage is non-empirical; rather it is about the hypothetical cases.  Their response is a red 

herring insofar they change the question from being about ticking time-bomb cases to being about the 

world.  Ultimately, their position has to do with torture policy,10 but ticking time-bomb cases are not 

about torture policy; they are about one-off applications of torture.11,12   

 What matters to the utilitarian is how the hedonic calculus plays out in the cases under 

consideration.  For the purposes of this chapter, we are still concerned with ticking time-bomb cases, 

and those straightforwardly license the moral permissibility of torture under a utilitarian approach.  In 

the next chapter, we shall incorporate empirical considerations, but they are not yet upon us.  And, 

regardless, it registers an important concession when opponents of torture turn empirical, at least to my 

sensibilities.  The empirical turn presumably allows that torture could be justified; otherwise, there is no 

need—save, perhaps, dialectical expedience—to make that move.  If the allowance that torture could be 

justified is nevertheless tightly followed by the contention that it would not be justified, then we just 

have to look at the cases and see how it comes out.  By even getting to the cases, though, the opponent 

to torture has lost ground.   

                                                             
10 Cf., “We argue that empirical evidence clearly suggests that institutionalizing torture interrogation of terrorists 
has detrimental consequences on civil, military, and legal institutions, making the costs higher than the benefits.”  
Bufacchi and Arrigo (2006), p. 362. 
11

 J. Jeremy Wisnewski, “Hearing a Still-Ticking Bomb Argument: A Reply to Bufacchi and Arrigo,” Journal of Applied 
Philosophy 26.2 (2009):  205-209. 
12 While it is irrelevant for present purposes, I think Buffachi and Arrigo's empirical assumptions are misguided 
regardless; see Chapter 7 for more discussion. 
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 As a final note in this section, let me suggest that these arguments generalize to other (or all) 

forms of consequentialism.  Utilitarianism is one form of consequentialism, of which there are many 

others.  What these theories have in common is a commitment that consequences are the ultimately 

arbiter of moral good, though they differ in how they assess consequences.  Utilitarianism—the most 

renowned consequentialist theory—takes utility (i.e., pleasure and pain) to be all that matters, but other 

things might matter, such as welfare, desire satisfaction, and so on; these other values are what 

individuate the theories.  While I prefer utilitarianism to any of these, I contend that any of them could 

return similar verdicts in favor of torture in ticking time-bomb cases.  Or, if there were some aberrant 

theory out there, it would have to be true that qua consequentialism, the consequences of ticking time-

bomb cases could be somehow adjusted such that torture came out permissible.   

 

6.2 Torture and Rights  

 Many of those working in ethics want little to do with utilitarianism.  This is a theory that 

(supposedly) lets the sadists abuse their victims, cares more about total aggregates than fair 

distributions, and so on.  For our purposes, though, it is this first concern that matters insofar as 

utilitarianism makes no provisions for deontological constraints, such as the right not to be tortured.  

But is there such a right and, if so, is it absolute?  And even if it is, does it follow that torture is 

categorically impermissible?  These pivotal questions inveigh against cavalier proclamations of a right 

against torture.  In this section, let us try to untangle some of the issues such questions portend in order 

to understand where a commitment to rights takes us with regards to the moral justifiability of torture.     

To get the proper point on the first question, consider this:  does the terrorist responsible for 

threatening many lives and unwilling to end that threat have a right against torture?13  I am not sure.  

Certainly there are things that we can do to forfeit our rights.  A negligent parent forfeits his right of 

                                                             
13 For more discussion, see Stephen Kershnar, “For Interrogational Torture,” International Journal of Applied 
Philosophy 19.2 (2005):  223-241. 
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custodianship to his child.  A drunk driver forfeits his right to operate a motor vehicle.  A murderer 

forfeits his right to freedom (e.g., through incarceration).  There are various distinctions that could be 

drawn about types of rights (e.g., positive, negative, etc.), legal versus moral rights, qualified and 

unqualified forfeiture,14 and so on, but some extensive typology is not important here.15  Rather, the 

point is merely that at least some rights are not absolute.16   

However, even if some rights are not absolute, it does not follow that none is; perhaps the right 

against torture is one of those.  Stepping back from that for a moment, though, are there any less 

contentious examples?  The right to due process is a strong candidate, and one that the negligent 

parent, drunk driver, and murderer certainly retain.  In §3.1, we discussed POW status—as well as 

associative due process protections—and how the war on terror challenged this status.  But it is an open 

question whether the Bush Administration got that wrong; merely because some protections were 

suspended, it hardly follows that they should have been.  Nevertheless, suspension of due process 

protections (viz., the right of habeas corpus) is directly built into our Constitution, and for good 

reasons.17  It also is dubious that the most important rights—including the right to due process—are the 

                                                             
14

 In other words, it is probably the case that (most) rights are not forfeited absolutely.  Consider killing in self-
defense and assume that this should be understood as a forfeiture of right to life by the aggressor.  This forfeiture 
is qualified insofar as things like proportionality and necessity still matter for exonerating the attacked person.  If 
the threat could be disarmed through non-lethal means, or if the threat was merely to a limb (rather than life), 
then the right of self-defense might not justify killing (i.e., the attacker’s right to life has not been unqualifiedly 
forfeited).  Or, to take another example, the negligent parent might not unqualifiedly forfeit his right to 
custodianship of his child since such a right could be re-asserted if certain conditions were met (e.g., some 
corrective measures were taken).  And the right of custodianship would might not be unqualifiedly forfeited 
regardless, but rather only under the claim made by some legitimate authority, such as the state.  In short, there 
are probably myriad qualifications on rights forfeitures. 
15 This is especially true given the position that I will ultimately defend, namely that torture can be justified even if 
the terrorist can successfully assert a right against torture; see below. 
16

 In way of terminology, we can talk about rights being absolute, inalienable, non-derogable, and so on.  More 
could be said about what these mean, differences among them, and so on, but I will not pursue that here.  As 
‘absolute’ is the least technically-laden, it will suffice for our purposes. 
17 See note XX [currently 50] in Chapter 3 for more discussion. 
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ones that are absolute insofar as, for example, many of us think that capital punishment can be 

justified.18 

 One of the tests for whether a right cannot be justifiably infringed is whether we owe restitution 

after transgressing against it.  So if someone has a right not to be assaulted, then the assailant owes 

compensatory damages for that assault, and maybe punitive and criminal sanctions as well.  The 

negligent parent, drunk driver, or murderer, though, is not owed compensation for the rights against 

which we infringe since those infringements are justified.  Is torturing a complicit terrorist like this or like 

the assault case?  Imagine that, through torture, a terrorist’s arm was broken, but he ultimately 

provided the information that led to lives being saved.  Do we have an obligation to pay for his medical 

care?  I really do not have a strong intuition on this and can see arguments going either way.  

Regardless, it ultimately does not matter so long as torture can be justified even if the right against 

torture can be asserted.  In other words, there are two ways to justify torture vis-à-vis rights:  the first is 

to argue that the right against torture is somehow compromised, and the second is to argue that, even if 

it is not, torture can be justified nonetheless.  Dialectically, this second strategy is superior insofar as it is 

against a stronger position; if the first strategy were well-articulated, it would still be ineffective against 

someone who simply denied its premise.  The second strategy is more ambitious, but it covers more 

argumentative space and is therefore the strategy that I will pursue.  As a reminder, we are presently 

considering non-absolutist approaches, and rights-based deontologies in particular.  There are certainly 

other forms of deontology, and some of those come out to be absolutist; we will return to absolutist 

theories more generally in the last two sections of this chapter. 

                                                             
18 There are more things to say here, though they are not central to the ensuing argumentation.  For example, we 
might think that capital punishment threatens the right to life, but the right to life could be variously understood:  
it might not include a right not to be killed, but rather a right not to be killed unjustly.  If capital punishment is 
justified, then it would therefore not violate the right to life understood as a right not to be killed unjustly.  See 
Judith Jarvis Thomson, “A Defense of Abortion,” Philosophy & Public Affairs 1.1 (1971):  47-66. 
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 For now, let us suppose that the terrorist has a right against being tortured and, furthermore, 

that he does not relinquish this right in virtue of his complicity in terrorist activity.  Does it follow that he 

cannot be tortured?  I think the answer is quite clearly no.  The reason is simply that his rights are not 

the only ones in play:  the victims of the bomb stand to have their rights violated as well (e.g., their right 

to life).  However we approach this issue, it cannot be through some myopic (mis-)accounting of the 

rights at stake.  In this thread of the dialectic, the point is that someone’s rights are going to be violated 

regardless:  either the terrorist’s right against torture or else the noncombatants’ collective rights to life.  

Therefore, just trotting out the terrorist’s right against torture misses the central point of ticking time-

bomb cases, even from a rights-based perspective. 

 Setting the torture context aside for simplicity, imagine that there are three people, A, B, and C, 

all of whom have a right to life. Further imagine that A is getting ready to shoot B and C and that these 

executions can only be prevented if D shoots A.  What should D do?  The deontologist can now say one 

of two things.  On the one hand, he could say that D cannot shoot A because rights are, to use some 

famous locutions, trumps19 or side constraints20 (e.g., against social goods).  Such a line holds that we 

may not infringe against some right even if such a violation will engender fewer overall rights violations.  

Alternatively, the deontologist might adopt some sort of aggregative approach which would hold that 

the right actions are the ones that either maximize or minimize whatever features she takes to be 

morally relevant (e.g., rights-preservations or rights-violations, respectively).  For this latter sort of 

deontologist, D should shoot A:  if he does, there is one rights-violation (viz., A’s) and, if he does not, 

there are two (viz., C’s and D’s).  Rights-violations are minimized through the shooting, thus making it 

morally required.  (A similar story could be told for maximizing rights-preservations). 

 Which is the more plausible view?  I definitely think that the aggregative approach makes a lot 

more sense.  Ronald Dworkin has argued that in cases of rights conflict, we should look not at the 

                                                             
19 Ronald Dworkin, Taking Rights Seriously (Cambridge:  Harvard University Press, 1977), ix. 
20 Robert Nozick, Anarchy, State, and Utopia (New York:  Basic Books, 1974), pp. 28-33. 
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explicit formulation of the right but rather to the values that suggested the right in the first place.21  So, 

if individuals have a right to life, it is because life itself is something that is valuable and worth 

preserving.  Given a conflict then, where the violation of one person’s right (e.g., to life), could prevent 

the violation of five other person’s right to life, the values that led to the creation of the right to life 

would suggest violating the one in order to prevent violation of the five.22  By considering why we would 

endorse rights in the first place (viz., because we value the objects of those rights), it seems permissible 

to act such that the underlying values and their associative objects are preserved to the highest degree 

possible.  This approach sometimes goes under the aegis of “rights-based utilitarianism”, though utility 

really has nothing to do with it.23 

Some people have objected to such a view, most notably Robert Nozick.  As I implied above, 

someone who really took rights seriously might think that some aggregation procedure is more 

attractive than rights fetishism, but Nozick does raise a legitimate concern against aggregation.  In 

particular, he asks:  “why…hold that some persons have to bear some costs that benefit other persons 

more, for the sake of the overall social good?”24  Instead of our earlier example, imagine the following:  

A is preparing to execute B and C but will refrain if B executes D, where D is some innocent third-party.  

The aggregative deontologist would presumably have to say that B should execute D since then we only 

have one rights violation (viz., D’s) instead of two (viz., B’s and C’s).  If we agree with Nozick that this 

commitment is problematic, then that would be a strike against the theory. 

                                                             
21

 Dworkin (1977), p. 191. 
22 We should observe that this approach will yield different results than utilitarianism.  For example, consider the 
“spare parts surgeon” case, which is supposed to inveigh against utilitarianism:  imagine that we can kill one 
innocent person to provide life-saving organ transplants to five people who will otherwise die.  We could make 
enough further stipulations to commit the utilitarian to the harvesting, though the aggregative deontologist need 
not have this commitment.  The reason is that the harvesting violates one right (viz., that of the harvested), but not 
harvesting violates zero rights (since the dying patients do not have a right to the organs of the healthy person).  
Since the harvesting does not minimize overall rights violations, it is therefore impermissible; this is the conclusion 
many deontologists want. 
23 See, for example, Amartya Sen, “Rights and Agency,” in Samuel Scheffler (ed.), Consequentialism and its Critics 
(Oxford:  Oxford University Press, 1988), pp. 187-223. 
24 Nozick (1974), p. 33. 
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However, there are at least two available responses.  First, in a footnote, Nozick expresses 

concern with the application of his theory to “cases of catastrophic moral horror”,25 which are precisely 

what ticking time-bomb cases model.  So, ultimately, it is unclear whether even Nozick would object to 

rights violations in these cases.  Second, Nozick’s objection to aggregative deontology is effectively that 

innocent third parties might absorb all the burdens such that unrelated parties derive all the benefits.  

But this concern is obviously rendered moot in the ticking time-bomb cases since the terrorist is, ex 

hypothesi, not an innocent third party:  he planted the bomb and is withholding the information that 

could be used to disarm it.  To be sure, there are cases when Nozick’s fear could be realized, such as the 

ticking time-bomb case variants we saw in §5.3 wherein the terrorist’s innocent daughter was tortured 

so that he would disclose the relevant information.  We will return to this issue §9.2 but, for now, that is 

not the issue under discussion insofar as we are talking about standard ticking time-bomb cases in which 

the guilty terrorist is the one to be tortured. 

 Let us now integrate various threads from this section.  The key is to recognize ticking time-

bomb cases as ones of rights conflicts rather than as merely involving the rights of the terrorist and, 

furthermore, to recognize that the cases are constructed such that torture minimizes overall rights 

violations.  We can acknowledge that not all rights violations are of equal moral significance and even, 

for the sake of argument, suppose that the right against torture counts more than the right to life.  

While I suspect that this latter supposition is false, the rights of a substantial number of people who 

would otherwise die militates in favor of torture.  To put it another way, even if the right against torture 

is five times more morally valuable than the right to life, the rights of the thousands that the terrorist 

threatens swamp his right against torture.  On a straightforward rights aggregation, torture comes out 

to be morally permissible.  And even if we were to acknowledge that there could be problems with such 

                                                             
25 Nozick (1974), p. 30. 
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an approach in general—such as those suggested by Nozick—they simply do not apply to ticking time-

bomb cases in particular.  Therefore, they fail to indict the morally permissibility of torture in such cases.  

 The critic could object to the argumentation of this section by claiming that I have considered a 

peculiar version of rights-based deontology and not the one that he wanted.  But the strategy was fair:  I 

considered a general rights-based account and explored what commitments such an account would 

have.  Surely a view could be constructed with different commitments, even including ad hoc 

restrictions against torture.  Ultimately, though, any deontology has to either be absolutist or non-

absolutist.  If it is non-absolutist, then there has to be some way to extract concessions about the 

permissibility of torture; such is a conceptual requirement of non-absolutist theories.  In other words, if 

someone has a non-absolutist view sufficiently different from the considerations that I have entertained 

in this section, then it is true that my arguments have not committed that theory to the permissibility of 

torture.  But, insofar as the theory is non-absolutist, it must license torture in at least some cases, and, 

whatever those cases could possibly be, ticking time-bomb cases have to be plausible approximations.  

The best retreat is therefore to some absolutist account, and that discussion will ensue in §§6.4-6.5. 

 

6.3 Other Moral Theories 

 There are many moral theories other than utilitarianism and rights-based deontology; the risk of 

the present dialectic is that, even if §§6.1-6.2 were convincing, someone might say that their preferred 

moral theory nevertheless would not allow for torture.  Since I surely cannot cover every moral theory, 

what is the best way to cover the available logical space?  In an earlier paper, I tried to catalogue various 

moral theories:  the idea was to show that all of the major ones would either license torture in ticking 

time-bomb cases or else that they were absolutist.  I then went on to argue that absolutism was 

implausible, which left the theories committed to torture.  Given their shared commitments and without 

adjudicating among them (i.e., by application of separation of cases), it follows that torture in ticking 
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time bomb cases is morally permissible.26  Nevertheless, the dialectic can be made more sophisticated, 

and I hope to improve on that earlier work.  As we will see in subsequent sections, absolutism can come 

in two sorts:  absolutism-in-principle and absolutism-in-practice.  I still think that absolutism-in-principle 

can be rejected out of hand, but absolutism-in-practice cannot and my previous argumentation left this 

base uncovered.  The last two sections of this chapter will therefore recognize these different types of 

absolutism and offer separate arguments in regards to each. 

 But the second improvement can be made in regards to non-absolutist theories and, in 

particular, the logical space can be more thoroughly exhausted.  The earlier work considered:  

utilitarianism, rights-based deontology, virtue theory, social contract theory, and moral pluralism and 

moral particularism.  Some of those treatments bear repetition, but a better strategy than this 

separation of cases is just to make more comprehensive remarks; it is better to be overarching than 

piecemeal.  So, in this section, I will consider some other moral theories and then offer more general 

comments about non-absolutist theories.  This first project is so transparent given the broader plan that 

little needs to be said, though at least stating the case will be useful. 

 Let us start with virtue theory, the theory of Plato and Aristotle.27  After somewhat of a hiatus 

for two millennia—with the notable exception of the Scottish Enlightenment—virtue theory again 

                                                             
26

 Allhoff (2005).  For non-philosophers, the basic structure of this argument was that most major moral theories 
led to the same conclusion, but for some other set of moral theories.  If this other set of moral theories can be 
rejected, then the conclusion is secured without having to adjudicate among that first set of moral theories, so 
long as the complete set of moral theories was exhaustive (i.e., that none was left out).  Formally, consider that the 
right moral theory is A, B, or C.  Further suppose that C can be ruled out on some grounds.  If φ is permissible on 
both A and B, then it is permissible full stop since one or the other of them had to be true once C was excluded.  
The advantage of this style of argument is that nothing has to be said about the relative merits of A versus B; if 
those stood for utilitarianism or rights-based deontology, such an adjudication might be unlikely given the 
intractability of the debate. 
27 Plato develops his account of virtue ethics through various dialogues, but the most straightforward is Plato, The 
Republic, 3rd ed., trans. C.D.C. Reeve (Indianapolis, IN:  Hackett Publishing Company, 2004), esp. Books II-IV.  See 
also Plato, “Euthyphro,” in Five Dialogues, trans. G.M.A. Grube (Indianapolis, IN:  Hackett Publishing Co., 1981), 
2a1-16a5.  See also Plato, “Laches,” in Laches and Charmides, trans. Rosamond Kent Sprague (Indianapolis, IN:  
Hackett Publishing Co., 1992), 178a1-201c5.  For Aristotle’s account, see Aristotle, Nichomachean Ethics, 2nd ed., 
trans. Terence Irwin (Indianapolis, IN:  Hackett Publishing Company, 1999), esp. Books I.13-V. 
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became popular in the late 20th century, perhaps especially toward its end.28  Ironically, that time period 

also saw the advent of situationism, which proponents take to inveigh against the psychological 

plausibility of virtue theory.29  Nevertheless, we can wonder what those committed to some virtue 

theory would say about ticking time-bomb cases.  These theories are a little tricky insofar as they tell 

people how to be (viz., virtuous) rather than, directly, what to do.  It is presumably the case that we can 

at least render this directive adverbially, thus saying that we should act virtuously, though the 

cultivation of virtue requires a long-term habituation that belies simple questions about individual acts.  

All that aside, assume that we find a sufficiently virtuous person; would this person torture?  Is torture 

compatible with virtue? 

 First, let us think about what the virtues are.  Plato postulated wisdom, courage, temperance, 

and justice.30  Aristotle kept these (albeit with slight taxonomic emendations) and added generosity, 

pride, good temper, truthfulness, modesty, wittiness, friendliness, modesty, and righteous indignation.31  

Which are relevant to our case?  Or, in other words, if the virtuous person has all of these character 

traits, which will influence his decision whether to torture?  Probably more than one will come into play.  

For example, torturing someone is presumably demonstrative of the vice of unpleasantness (which 

opposes friendliness).  Conversely, letting many people die preventable deaths is not very friendly.  If 

the virtuous person wanted to maximize his display of friendliness, should he not torture?  Similar 

conflicts probably exist with other virtues. 

 Maybe the most obvious virtue to invoke is justice.  Which conception should we use?  Plato 

proposes that justice is a harmony of the tripartite soul, which is to be governed by the rational element.  

                                                             
28 See, for example, Rosalind Hursthouse, On Virtue Ethics (Oxford:  Oxford University Press, 1999).  See also 
Philippa Foot, Natural Goodness (Oxford:  Oxford University Press, 2003).  Philippa Foot’s, Virtues, Vices, and Other 
Essays in Moral Philosophy (Oxford:  Oxford University Press, [1978]) was also important, though broader than just 
virtue ethics. 
29

 See, for example, John Doris, "Persons, Situations, and Virtue Ethics," Noûs 32.4 (1998):  504-530.  See also John 
M. Doris, Lack of Character:  Personality and Moral Behavior (Cambridge:  Cambridge University Press, 2002). 
30 See, for example, Plato (1992), 441c3-445e2. 
31 Aristotle (1999), 1119b20-1128b36. 
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Aristotle offers a plurality of justices, differentiating the general from the particular and subdividing the 

particular into distributive justice and rectificatory justice.  I do not see how either Plato’s or Aristotle’s 

conceptions are of much use in settling the question before us.  If we jump ahead a little more than two 

thousand years, there might be some promise in the Scottish Enlightenment.  Francis Hutcheson, for 

example, thought that justice consisted in being motivated by universal benevolence.32  If this is right, 

we might expect the just person to perform torture (for reasons similar to those expressed in §6.1 

above).  David Hume criticizes Hutcheson’s account and provides his own, which is roughly (and perhaps 

controversially) that justice is an artificial virtue ultimately motivated by self-interest.33  On Hume’s 

conception, we could refine the example such that the virtuous person was one of the people who 

would perish in the bomb detonation (e.g., we could stipulate that the bomb was at an unknown 

location within the building and the terrorist was willing to become a martyr).  Then torture would be in 

his self-interest, so justice would require that he perform it. 

 But maybe we are making this too hard by trying to determine which conception of justice is the 

proper one here, or even by assuming that justice would be the principal virtue at stake (whatever that 

would mean).  So let us retreat to the original question:  would the virtuous person torture in ticking 

time-bomb cases? If this person does not perform torture, many people will die.  And the torture of the 

terrorist will alleviate all of these deaths.  I do not see any plausible line that could hold that our virtuous 

person would not engage in this torturing.  To be sure, he will be evincing at least some vice through the 

torture; virtue ethicists sometimes refer to such situations as “tragic dilemmas” (i.e., ones in which 

vicious behavior will result regardless of what the virtuous person chooses to do).34  We might 

reasonably suppose that, in such cases, the virtuous person should pursue the least vicious path 

                                                             
32 Francis Hutcheson, “Treatise II,” in An Inquiry into the Original of Our Ideas of Beauty and Virtue (Indianapolis, 
IN:  Liberty Fund, 2004), pp. 83-197.  
33 David Hume, A Treatise of Human Nature (2nd ed.), ed. Paul H. Nidditch (Oxford:  Oxford University Press, 1978), 
III.II.i.   
34 Hursthouse (1999), pp. 63-87 
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available, and we might further reasonably suppose that it would be less vicious to perform a single act 

of torture than to allow many deaths. 

To be sure, this conclusion follows from a highly generic virtue ethic, but I take that to be part of 

its strength.  In other words, because it is not following from any idiosyncratic conceptions of individual 

virtues, it has more power.  So I think that this is the right conclusion to draw:  the virtue ethicist should 

allow that the virtuous person should torture in the ticking time-bomb case, though we can perhaps 

acknowledge that such a case is a tragic dilemma and complete virtue cannot be displayed regardless of 

what the virtuous person does.  Or else the virtue ethicist could deny this conclusion, thus propounding 

a virtue ethic that never, under any circumstances, admits of torture.  But then this is an overtly 

absolutist position and one to which we shall return in the last two sections of this chapter. 

Another candidate moral theory is that of the social contract.  Despite the recent appeal of 

the works of John Rawls, David Gauthier, T.M. Scanlon, and others, social contract theory has a rich 

tradition with roots in Thomas Hobbes, John Locke, David Hume, Jean-Jacques Rousseau, and so on.  

What stance would social contract theorists take on torture?  To be sure, it would depend on the version 

of the theory that one adopted, and there are substantial differences among competing versions.  

Nonetheless, social contract theories all share some set of central features, of which the most notable 

might be:  “The idea that morality is deeply implicated in the very notion of agreement, and vice versa, 

so that whether an action is right or wrong must depend on whether the act accords with or violates 

principles that are, or would be, the object of suitable agreement between equals.”35  Following this 

distinction proposed by Stephen Darwall, we might broadly categorize social contracts into two broad 

families, contractarianism and contractualism, depending on how they understand the notion of 

‘equality’:  for the contractarian, the equality of the contracting parties is “merely de facto and their 

choice of principles rationally self-interested”; this can be contrasted with contractualism which 

                                                             
35 Darwall (2003), p. 1. 
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proceeds from “an ideal of reasonable reciprocity or fairness between moral equals.”36,37  Hobbes offers 

the classical statement of the contractarians notion of de facto equality:   

Nature hath made men so equal in the faculties of body and mind as that, though there 
be found one man sometimes manifestly stronger in body or of quicker mind than another, yet 
when all is reckoned together the difference between man and man is not so considerable as 
that one man can thereupon claim to himself any benefit to which another may not pretend as 
well as he. For as to the strength of body, the weakest has strength enough to kill the strongest, 
either by secret machination or by confederacy with others that are in the same danger with 
himself.

38
 

 
Alternately, contractualists postulate some moral norms which exist antecedent to the contract; these 

often have to do with mutual respect, justice, fairness, etc., and Hobbes explicitly denies such values in 

his State of Nature.39 

Since these two families of views have such different commitments, we should look at them 

individually.  Start with contractarianism, in which the parties to the contract will be motivated by 

nothing other than self-interest and there are no antecedent restrictions in their pursuit of this goal 

(save for similar motivations by everyone else).  On this scheme, there are various ways that we might 

approach ticking time-bomb cases.  First, I know that I am not a terrorist, and I know that I might stand 

to suffer by the terrorist’s bomb if torture were not exacted upon him.  Therefore, it would be in my 

self-interest to torture the terrorist in the ticking time-bomb case, and I would push for such provisions 

in the covenant.  Since, as the cases have been stipulated, there are more would-be sufferers from the 

terrorist’s bomb (viz., many) than there are terrorists (viz., one), the popular will would certainly 

condone torture.  Even if, at the time of legislation, I did not know that I would not become a terrorist, 

                                                             
36

 Darwall (2003), p. 1. 
37 This notion of “moral equality” is a tricky one, though I will return to it briefly in §4.  While Darwall does not 
provide an account in Darwall (2003), see his Second-Person Standpoint:  Morality and Accountability (Cambridge, 
MA:  Harvard University Press, 2006).  See also Elizabeth Anderson, “What Is the Point of Equality?” Ethics 109.2 
(1999):  287-337. 
38

 Hobbes (1994), p. 74. 
39 He writes:  “To this war of every man against every man, this also is consequent; that nothing can be unjust. The 
notions of right and wrong, justice and injustice, have there no place. Where there is no common power, there is 
no law; where no law, no injustice.”  Hobbes (1994), p. 78. 
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any sort of reasonable probabilistic projection would sanction my endorsement of torture in the cases 

under consideration.40 

This line of reasoning would not be popular among everyone, particularly the contractualists.  

For one, it permits tyranny of the majority, which contractualists might deem unfair (a word lacking in 

the pre-contract vocabulary of the contractarian).   For another, even if some contractarianism lacked 

this feature, the contractualist might nevertheless object to the dominance that self-interest plays in the 

theory, whether by imparting some other normative end or else placing some restriction upon pursuit of 

this one.  A standard contractualist move is to introduce some further motivation (e.g., justification of 

one’s reasons to others; cf. Scanlon) or else some further construct, such as Rawls’s veil of ignorance 

and its subsequent principles of justice.  Given the popularity of Rawls’s version, let us focus on it as a 

plausible contractualist view.  The veil of ignorance deprives the contracting parties of any idiosyncratic 

features of themselves that they might use to differentially bias the outcomes of the bargaining process 

in their favor.  For example, if I did not know whether I were male or female, Rawls thinks that I would 

be unwilling to legislate in a way that might benefit one group at the expense of the other.  The reason, 

according to Rawls, is the “maximin rule” by which I should try to maximize the position of the worst 

well-off because I would not want to occupy that position.41  From behind the veil of ignorance, Rawls 

thinks that we will adopt two principles of justice which will restrict all other substantive legislations we 

might make for our society.  The first principle is that “each person is to have an equal right to the most 

extensive scheme of basic liberties compatible with a similar scheme of liberties for others” and the 

                                                             
40

 For example, John Harsanyi’s “impartial observer argument” holds that we should make social decisions as if we 
had an equal chance of being anyone in the society.  Since our case stipulates that there are a lot more non-
terrorists who may lose their lives than terrorists who may suffer torture, the rational choice (on his view at least—
Rawls’s maximin principle would yield the contrary result) would be to support the legislation of torture; this 
support would, on average (even to near-unity if the number of potential victims were high enough), be in the self-
interest of the legislator.  See John Harsanyi, “Cardinal Utility in Welfare Economics and the Theory of Risk Taking,” 
Journal of Political Economy 61 (1953):  434-435 and John Harsanyi “Cardinal Welfare, Individualistic Ethics, and 
Interpersonal Comparisons in Utility,” Journal of Political Economy 63 (1955):  309-21.  For the alternative view, see 
John Rawls, A Theory of Justice, rev. ed. (Cambridge, MA:  Belknap Press, 1999), pp. 132-136. 
41 Rawls (1999), pp. 132-133. 
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second is that “social and economic inequalities are to be arranged so that they are both (a) reasonably 

expected to be to everyone’s advantage, and (b) attached to positions and offices open to all.”42 

There is no reason, in principle, that torture in ticking time-bomb cases would be impermissible 

on Rawls’s view.  His two principles are ordered, which is to say that applications of the second principle 

are restricted by the first principle.  Therefore, we need not worry about the difference principle (viz., 

2a) if a case can be made for the permissibility of torture on the first principle.  In ticking time-bomb 

cases, someone is going to deprived of his right not to be tortured or else a lot of people are going to 

die, thus violating their right to life and whatever associated liberties those lives would have otherwise 

empowered.  Rawls asks us to adopt the most extensive scheme of basic liberties consistent with similar 

extension to all, but we must now choose which liberties are going to be prioritized:  the liberty against 

being tortured or the liberty to life (and whatever other liberties this liberty preserves).  Given the 

conflict, we cannot grant all of these liberties to everyone, so we must make choices.  Obviously Rawls 

rejects utilitarianism,43 but he clearly wants to maximize the number of liberties afforded to the 

members of society (consistent with the provision of similar liberties to everyone).  It is preferable to 

extend liberties associated with continued life to many even if doing so deprives the terrorist of various 

liberties (i.e., those of which torture deprives him). 

 This strategy need not even be motivated by some sort of rights-based utilitarianism, but rather 

from a conception in which the liberty to life is, to use Rawls’s word, more extensive than the liberty 

from torture.  In preserving the liberty to life, we preserve a tremendous number of other liberties, 

whereas the abrogation of the liberty from torture is more “localized” insofar as it does not deprive the 

victim of all other liberties that s/he might have otherwise had; death is surely maximally deprivational 

on any liberty calculus.  Prioritizing life and its associative liberties need not even violate Rawls’s 

concerns about respecting the “separateness of persons” since we could view this decision not as a 

                                                             
42 Rawls (1999), p. 53. 
43 Rawls (1999), §28. 
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sacrifice of the terrorist to the collective, but rather as a conceptual point about what our commitment 

to maximally extensive liberties requires.  Therefore,  I think that torture can be justified under at least 

some contractualist theories.  Without even looking at a particular contractualist view (e.g., Rawls’s), the 

point could be made more generally that, whatever pre-contractual norms exist, they invoke terms (e.g., 

equality, respect, fairness, etc.) that could license torture over the deaths of many.  Or else torture is 

always incompatible with some particular view, be it contractualist or contractarian.  This just relegates 

it to another absolutist view, and we will consider those in §§6.4-6.5.   

As mentioned in the outset of this section, there are myriad different moral theories; surely they 

cannot all be considered in a single chapter.  §§6.1-6.3 have been concerned with non-absolutist moral 

theories, and it would be useful to make a few general remarks about what these all have in common.  

This is useful not just as a summary, but rather because it also goes to staving off objections about other 

(or other versions of) non-absolutist theories not herein considered.44  In fact, this simple point almost 

makes all of the preceding discussion extraneous:  non-absolutist theories, by definition, do not 

absolutely prohibit torture.  The reasons why they allow torture in some cases and the details that 

delimit those cases can vary, but such reasons and such cases necessarily exist.  Aside from very curious 

non-absolutist theories,45 I assert that any plausible one will license torture in ticking time-bomb cases.  

We have already gone through four broad families of views, and all of them led to the same conclusion.  

Furthermore, there is no good reason to think that, were those views to be slightly different, the 

conclusion would have changed.  And, if it did, we could just adjust the details of the case.  The point of 

these three preceding sections has not done anything to rule out moral theories that categorically 

                                                             
44

 In Allhoff (2005), I offer some treatment of moral pluralism and moral particularism as non-absolutist theories.  
Given the space constraints and the following comments, it would not be useful to repeat those treatments here, 
but I direct the interested reader to §3.5 of that paper. 
45 For example, I take “anti-utilitarianism” to be a coherent—if unmotivated—moral theory:  let this be the theory 
that always reaches conclusions opposite to those reached by utilitarianism.  Allow that utilitarianism endorses 
torture in ticking time-bomb cases and, therefore, anti-utilitarianism does not.  Still, anti-utilitarianism would 
provide for the moral permissibility of torture in some cases, namely those in which utilitarianism does not.  This 
theory rules out a consensus regarding the permissibility of torture in ticking time-bomb cases, but nevertheless 
still allows for the permissibility of torture in other cases (viz., those in which utilitarianism does not). 
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oppose torture, but rather to see how much of the moral landscape is perfectly compatible with torture 

in ticking time-bomb cases.  Absolutist views start to look marginal and radical when compared with this 

broad swath of moral theory as, indeed, they are.  Let us now consider them directly. 

 

6.4 Absolutism-in-Principle  

As mentioned in the chapter introduction, absolutism with regards to torture can come in two 

different forms:  absolutism-in-principle and absolutism-in-practice (henceforth let us designate these a-

principle and a-practice, respectively).  The difference between these two is modal:  a-principle holds 

that torture never could be justified whereas a-practice holds that it could, but never would, be justified.  

In other words, a-practice allows that torture could be justified, but denies that whatever circumstances 

are sufficient for this justification—perhaps including those of ticking time-bomb cases—will be manifest 

in the real world.46  A-principle, by contrast, denies that such circumstances are possible at all.  In this 

section let us consider a-principle, saving a-practice for the next. 

 First, it bears emphasis that comparatively few people explicitly defend a-principle; even those 

that do defend absolutism with regards to torture overwhelmingly advance arguments against a-

practice.47  The limited advocacy for a-principle is not surprising given that it is a very extreme position, 

effectively the most extreme that one could possibly advocate.  To wit, a-principle postulates some class 

of actions that, regardless of circumstances—whether real or imagined—is always impermissible.  No 

view could be more extreme insofar as it is logically impossible to allow torture in any fewer cases.  

Regardless, some people do defend a view like this.  For example, consider Kim Lane Scheppele:  “I do in 

fact believe that torture is always and absolutely wrong, given the position we should accord to human 

                                                             
46 In point of fact, I suspect that many who defend a-practice do so for methodological reasons and, in fact, would 
also defend the stronger a-principle.  A-practice is simply much more plausible than a-principle and to argue 
against torture in the real world—the goal of most opponents of torture—this weaker thesis is sufficient. 
47 See, for example, Jamie Mayerfeld, “In Defense of the Absolute Prohibition on Torture,” Public Affairs Quarterly 
22.2 (2008):  109-128.  See also Christopher W. Tindale, “Tragic Choices:  Reaffirming Absolutes in the Torture 
Debate,” International Journal of Applied Philosophy 19.2 (2005):  209-222. 
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dignity, even of terrorists.”48  Or Ben Juratowitch:  “…torture is so barbaric that the right to be free from 

it is never defeasible.  However desperate the countervailing circumstances, torture is always wrong and 

should never occur.”49  Anyone of a sufficient Kantian bent would also defend a-principle since torture 

treats its victim as a means to our end, operates on a maxim that generates a conflict in will, fails to 

respect autonomy, and so on; any act with these commitments is, to use a Kantian word, categorically 

impermissible.  Even if a-practice is more common than a-principle in the literature, a-principle has its 

defenders and therefore deserves serious consideration. 

 Second, it is worth noting that one can oppose torture while, at the same time, thinking that a-

principle is the wrong way to go.  In other words, the forthcoming problems with a-principle hardly 

result in the permissibility of torture, especially given the availability of a-practice.  So, for example, 

consider Jeff McMahan, who begins his essay by throwing himself in with the camp of “those of us who 

oppose torture” but continues that:   

I believe that the case against torture cannot plausibly take an absolutist form and that effective 
opposition to torture is ill-served by appeals to unexplicated and ultimately unserviceable 
notions such as that torture violates human dignity and undermines the perpetrator’s humanity.  
We fail to take the problem of torture sufficiently seriously if we treat it as a simple matter of 
civilization versus barbarism, or as choice between respect for human dignity and a collapse into 
moral degradation and defilement.50 

 
It is therefore important to recognize the distinction between a-principle and a-practice, and the 

arguments in this section only go against a-principle; a-practice will be considered in §6.5. 

 While we will consider deeper theoretical problems with a-principle below, a few more 

preliminary observations bear interest.  First, nobody ever seems to defend a-principle with regards to 

                                                             
48 Kim Lane Scheppele, “Hypothetical Torture in the ‘War on Terrorism’,” Journal of National Security Law and 
Policy 1 (2005), p. 287 [285-340+.  Quoted in Jeff McMahan, “Torture in Principle and Practice,” Public Affairs 
Quarterly 22.2 (2008), p. 127, note 2 [111-128].  As McMahan says, Scheppele ultimately goes on to defend 
something that looks more like a-practice, despite her clear statement of a-principle.  A-principle and a-practice 
are often conflated, which is one reason that I emphasize the distinction.   
49 Ben Juratowitch, “Torture Is Always Wrong,” Public Affairs Quarterly 22.2 (2008), p. 81 [81-90]. 
50 McMahan (2008), p. 111. 
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anything other than torture.51  For example, consider killing:  who would think that killing is absolutely, 

under all circumstances morally wrong?  As McMahan points out, such a position is almost incoherent 

insofar as we can imagine cases where, whatever someone does, an innocent person will be killed.52  So 

imagine that person A is dropped onto a panel such that if he stays on the panel, a blade will be 

deployed to decapitate person B and, if A steps off the panel, a gun will fire to kill person C.  To say that 

A acts wrongly by staying on (or getting off) the panel implies that he could have otherwise done better 

than he did, which is false.  Nevertheless, perhaps the incoherence allegation is too strong and quibbles 

could be made about this hypothetical.  But, even if it is possible not to kill, only extreme pacificists think 

that killing is absolutely wrong:  the rest of us allow for killing in self-defense, necessity, just war, and so 

on.  Assuming that killing is sometimes justified in practice—and, a fortiori, in principle—then why 

would torture have such a different moral status? 

Certainly it is not logically inconsistent to think that some acts could be justified in principle 

while others cannot.  But how would this distinction be motivated vis-à-vis killing and torture?  Killing is 

bad, yet there are times when it is nevertheless justified.  This sounds right.  According to a-

principletorture, torture is bad, and there no times in which it is justified.53  Given our endorsement of the 

                                                             
51 At a workshop on this manuscript, Jeremy Wisnewski argued that such a claim was too quick; consider rape, 
slavery, or genocide, all of which we (presumably?) reject absolutely.  However, our absolute rejection of these 
practices does not show that we endorse a-principle with regards to them as we might otherwise be endorsing a-
practice.  And, in fact, I suspect we are, since, unlike torture or killing, there are no obvious circumstances in which 
rape, slavery, or genocide would preclude worse harms.  In other words, we can reasonably deny that any of these 
ever will (cf., could) be justified, and that is (roughly) sufficient to accommodate our moral sensibilities.  To be 
sure, we can invent cases to the contrary:  imagine that a tyrant will kill an innocent population unless a second 
party rapes, enslaves, or effects genocide against some other, smaller population.  These cases, though, have even 
less surface plausibility than ticking time-bomb cases, so it is not surprising that the former fail to figure into our 
moral discourse.  If they did, a-principle positions would surely appear, and my forthcoming arguments would 
apply to those positions as well.  Professor Wisnewski took this to be a disadvantage thereof, but I nevertheless 
remain committed to the position that lesser harms are always preferable to greater ones and maintain that a-
principle is unable to accommodate this basic moral truism (i.e., by proscribing certain actions even when we can 
imagine that those actions minimize harms).  To put it another way, if we want to absolutely reject some act, I 
propose that we solicit a-practice instead of a-principle. 
52 Ibid. 
53 In the following paragraphs, it will be useful to draw distinctions between a-principletorture and a-principlekilling,—
i.e., absolutism with one but not necessarily to the other act type—so the associative subscripts will be employed.  



6-25 | P a g e  
 

statement about killing, the prohibition on torture is curious.  One way this could go is to say that 

torture is (always) worse than killing.  If φ is morally justifiable, but Ψ is worse than φ, the permissibility 

of φ tells us nothing about the permissibility of Ψ.54  Less formally, suppose that it is morally permissible 

to kill 10 people in order to save 100 others.  Killing 20 people is worse than killing 10 people, and the 

permissibility of killing 10 people does not directly tell us anything about the permissibility of killing 20.  

Perhaps the cut off for permissibility lies at 15 killings, thus making the killing of 20 morally 

impermissible.  Or maybe the cut off was 25 lives, thus making the killing of 20 morally permissible.  The 

point is simply that one cannot read off the (im)permissibility of doing something worse given some 

datum about the permissibility of doing something less bad. 

This stratagem offers a way to set a-principletorture apart from a-principlekilling:  if torture is always 

worse than killing, then the rejection of a-principlekilling tells us nothing about the status of a-

principletorture.  But such an invocation is only as plausible as its supposition that torture is always worse 

than killing, and this supposition is certainly false.  Take a young person with a valuable future and ask 

whether it is worse to kill this person (painfully) or else to exact some comparatively minor degree of 

torture (e.g., pull out a single fingernail).  Build in whatever psychological features you like such that this 

person is constituted to recover quickly, not to hold grudges, and so on.  Or even stipulate there to be 

some pill that makes the victim completely forget about the torture and instead form some false yet 

blissful memory of whatever would have been happening during the time he was tortured; the lack of 

such pills in practice is wholly irrelevant to a-principle.  This person’s death constitutes a great moral 

wrong, while his forgotten torture and subsequent pleasure are certainly a lesser moral wrong, if not a 

moral good. 

                                                                                                                                                                                                    
When left unqualified, ‘a-principle’ usually refers to absolutism-in-principle with regards to torture, so long as 
context does not clearly indicate the more generalized intent. 
54 The converse, though, does hold:  if φ is morally permissible and Ψ is less bad (or more good) than φ, then Ψ is 
morally permissible. 
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But we really do not even need the fantastic cases, even if they are open to us in response to a-

principle.  Rather, all we have to consider is a comparatively minor case of torture as against a terribly 

grievous death; fill in these descriptors however your intuitions and moral theory suggest.  I submit that 

it is completely implausible that no instance of torture is less wrong than the worst death.55  If this is 

true, then torture is not always worse than death and our non-absolutism regarding killing comes into 

conflict with a-principletorture.  It is possible to resolve this tension by jettisoning the former, but that one 

is so well-entrenched into our moral sensibilities, laws, and so on, that we should have a lot of 

confidence in it.  Torture, on the other hand, is such a sensationalized, emotionally-driven, and current 

debate that endorsement of a-principletorture quite probably owes to various affective and other biases.  

Regardless, apart from independent consideration of  a-principletorture, we already have reasons to find it 

dubious given its relationship to some of our other moral commitments.   

 That said, there are independent reasons to think that a-principletorture is implausible, and these 

reasons attach more generally to any a-principle.  Consider any candidate moral value by which to 

construct a moral theory.  Suppose there is some act, φ, that (maximally56) promotes its preeminent 

value V in some case C.  Every moral theory other than a-principle treats this supposition in a 

straightforward way and endorses φ.  A-principle, however, needs it to be the case that φ is ruled out a 

priori (i.e., without consideration of the details of C).  There are two ways this exclusion could go.  First, 

a-principle could deny that φ promotes V (in C).  So the idea would be that, necessarily, φ is 

                                                             
55

 While irrelevant to the present discussion, I also find it implausible that all instances of torture are less wrong 
than the least-worst death.  Some deaths—such as those provided for through euthanasia—are not wrong at all, 
and there are certainly cases of torture that are very wrong.  Sometimes death is worse than torture, and 
sometimes torture is worse than death.  For my attack on a-principletorture, it is this first conjunct that matters, 
though I also endorse the second. 
56 For simplicity of presentation, I will not continually repeat ‘maximally’ in front of ‘promotes’.  I take it to be 
possible that φ promotes (i.e., increases) V while, at the same time being inadvisable if some other act Ψ promotes 
V to a greater extent.  So maybe φ increases happiness in the world but does so less so than Ψ; if happiness is our 
sole moral value, then we should Ψ rather than φ.  I encourage the reader to substitute ‘maximally promotes’ for 
‘promotes’ as s/he likes. 
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incompatible with whatever value undergirds our moral theory.  Or, second, a-principle could say that 

even if φ promotes V (in C), φ is nevertheless impermissible.   

 This second response borders on the nonsensical insofar as some theory’s commitments 

preclude action to promote its own preeminent value.  It even seems contradictory insofar as the theory 

espouses V while, at the same time, obstructing its realization (i.e., disavowing φ which promotes V).  

This is not to object to there being other theoretical commitments that φ might compromise, but that 

just forces us to elaborate the argument.  For example, maybe φ promotes V1 while, at the same time, 

diminishing V2; imagine that these are both values of some particular a-principle.  Now there are 

theoretical resources to oppose φ, namely its impact on V2.  But all this shows is that our first example 

was overly simplistic since it postulated only a single value for the theory.  If we allow that φ promotes 

V1, V2,…,Vn (i.e., all the values of a-principle), then it will still be curious that φ is prohibited.  

 However, the first response—i.e., the denial that φ promotes V (in C)—cannot be rejected out of 

hand.  We could even create a moral theory such that this response comes out right.  For example, 

suppose that human dignity is our highest value and suppose that torture violates human dignity.  

Furthermore, imagine that quick and painless deaths by a terrorist’s bomb do not violate human dignity.  

We could imagine that these deaths are not conducive to overall happiness, do violate their victims’ 

rights, and so on, but nevertheless do not force them into a sense of self-betrayal—whether mental or 

physical—that is undignified (cf., §4.3).  On this account, torture would be ruled out.  But now let us 

change the details of the case.  Imagine that the deaths would not be quick or painless, but rather that 

the bomb deploys a debilitating—but non-lethal—biological agent which compromises the dignity of its 

victims.57  Still, a-principle cannot allow torture even if it ultimately promotes the retention of dignity.  

The response that torture could never promote dignity is now forestalled by the stipulations of the case.  

                                                             
57

 For our purposes, the ways in which dignity can be compromised are not important; the reader may supply 
these details given his account of dignity.  Let the bomb blind, maim, paralyze, or scar.  Let it have neurological 
impacts, leave its victims prone to self-mutilation, self-defecation, or whatever.  So long as torture is supposed to 
compromise dignity, there surely must be other ways to do so.   
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(Remember that, on a-principle, it is completely beside the point whether the case is empirically 

plausible, though this one certainly seems to be.)   

Ultimately, a-principle needs to be predicated on some value that torture necessarily cannot 

promote; it is virtually impossible to think of what such a value would be, save "unexplicated and 

ultimately unserviceable"58 Kantian values like those that McMahan indicted above.59  About the only 

other things that would clearly work are completely ad hoc, such as some value to minimize torture.  But 

why would that matter?  Either torture is wrong because it transgresses against some fundamental 

moral value(s), or else it represents that fundamental moral value.  This latter proposal cannot work 

insofar as it precludes any substantive answer of the form “torture is wrong because P”, where P is 

anything other than circularly about torture.  And nobody holds anything like that regardless.  Rather, 

torture is (prima facie) wrong because it causes pain, violates right, assaults dignity, or whatever.  On 

any of these accounts, there are at least in-principle justifications for torture, thus making a-principle 

untenable.  Having now seen various problems with a-principle, let us turn to its less ambitious 

complement, a-practice. 

 

6.5 Absolutism in Practice 

 A-practice, unlike a-principle, makes substantive claims about the world.  While a-principle holds 

that there are no circumstances under which torture could be justified, a-practice holds that there are 

no circumstances under which torture would be justified.  This former claim is one that is true or false a 

priori, whereas the latter is one that is true or false a posteriori.  In other words, to argue that torture is 

                                                             
58 McMahan (2008), p. 111. 
59 It bears notice that some with broadly Kantian sympathies nevertheless deny a-principle with regards to torture.  
David Sussman, for example, does "not…contend that torture is categorically wrong, but only that it bears an 
especially high burden of justification."  See David Sussman, "What's Wrong with Torture?" Philosophy & Public 
Affairs 33.1 (2005). p. 4 [1-33].  See also §4.3 for more discussion of Sussman's account.  For a more traditional 
Kantian approach, see J. Jeremy Wisnewski and R.D. Emerick, The Ethics of Torture (London:  Continuum, 2009), ch. 
3. 
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never actually justified requires some engagement with the world, or at least it does to the extent that 

a-practice means to be saying anything different from a-principle:  a-principle also holds that torture is 

never actually justified, though this “actually” is redundant insofar as torture never could have been 

justified, whether actually (i.e., in the real world) or in imagined cases.   

Various people defend a-practice, but a useful formulation is that by Daniel Statman, who 

argues that “*t+he moral danger of torture is so great, and the moral benefits so doubtful, that in 

practice torture should be considered as prohibited absolutely.”60  I choose this formulation among 

others because it usefully sets his view apart from a-principle insofar as the conclusion pertains to the 

implementation of torture in practice.  It is perfectly consistent with Statman's thesis that there are 

fantastic cases wherein torture could be justified, but that none of those cases would ever attain in the 

real world.  Henry Shue writes something similar, slightly taking himself to task for his earlier work:  “I 

now take the most moderate position on torture, the position nearest the middle of the road, feasible in 

the real world:  never again.”61  Per the observation above, it is possible that Statman and Shue actually 

endorse a-principle, but then why do they talk about “practice” and the “real world” in their papers?  

Given their choice of language, a-practice is the more suggested reading.  Regardless, this section is not 

necessarily about either of their views in particular, but rather about a class of views that emphasize 

practice instead of theory; theirs are merely likely candidates. 

I think of a-practice as making empirical claims about the world as opposed to being committed 

to any particular moral principles more generally.  In other words, a-practice does not have any moral 

                                                             
60

 Daniel Statman, “The Absoluteness of the Prohibition against Torture,” Mishpat Unimshal [Law and Government 
in Israel] 4:  (1997), p. 161 [161-198].  Quoted in Michael Gross, Moral Dilemmas of Modern War:  Torture, 
Assassination, and Blackmail in an Age of Asymmetric Conflict (Cambridge:  Cambridge University Press, 2009), 
146. 
61 Henry Shue, “Torture in Dreamland:  Disposing of the Ticking Bomb”, Case Western Reserve Journal of 
International Law 37.2-3 (2006):  231-239 (emphasis added).  In earlier work, after presentation of a ticking time-
bomb case, Shue writes:  “I can see no way to deny the permissibility of torture in a case just like this.”  Henry 
Shue, “Torture”, Philosophy & Public Affairs 7.2 (1978), p. 141 [124-143] (emphasis in original).  Shue goes on to 
issue various disclaimers about whether these cases would actually attain, but he does not rule out the possibility.  
The more recent paper is unequivocal in its practical prohibition on torture.   
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commitments other than the one that torture cannot be justified in the real world; such a view tells us 

nothing about the moral permissibility of, for example, abortion or euthanasia.  This is in contrast with 

the views considered in §§6.1-6.3 which were independent moral theories whose commitments we 

could evaluate vis-à-vis torture.  Utilitarianism, for example, says that we should maximize total 

aggregate happiness, and then we can ask whether torture (in some particular case) does so.  Not so for 

a-practice, which does not tell us anything other than that torture will never be justified in the real 

world.  Aside from this sole moral commitment of a-practice, it is otherwise compatible with a wide 

range of moral theories.  For example, there are utilitarian defenses of a-practice,62 and there could be 

myriad other defenses of it as well:  torture will never promote rights, virtues, the social contract, or 

whatever else takes moral priority.  It is worth noting that this is not meant to be a criticism of a-

practice; in fact, I take it to be a strength.   

In light of the title of this chapter, does the defender of a-practice think that we should torture 

in ticking time-bomb cases?  For such a person, this question is just not interesting since it (allegedly) 

gains no traction with the world.  What matters is not whether we should torture in ticking time-bomb 

cases, but rather that there are no such cases.  Ethics is about action, and we can only act in the world, 

not in imagined hypotheticals.  In §5.2, I defended ticking time-bomb methodology against its critics, but 

the criticism I now mean to engage is not concerned with the methodology per se, but rather tries to 

render that methodology impotent by appeal to empirical facts. 

In response, there are several important points to develop; I shall start here and continue in the 

next chapter.  First, a-practice is only as plausible as its empirical claim that torture will never promote 

our core moral values.  It is very hard to show that such a thesis is true.  For example, the ivory-billed 

woodpecker was thought extinct since 1944, only to turn up in an Arkansas swamp in 2005.  None of 

                                                             
62 See, for example, Jean Maria Arrigo, “A Utilitarian Argument against Torture,” Science and Engineering Ethics 
10.3 (2004):  1-30.  See also Matthew Wynia, “Consequentialism and Harsh Interrogations,” American Journal of 
Bioethics 5.1 (2005):  4-6. 
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these woodpeckers was seen for over sixty years, and the received view was that they would were gone 

forever.  It turns out that the birds were still around and the naysayers were wrong.  The point is that it 

only takes one case to falsify a negative existential claim, whether it be a sighting of a believed-to-be-

extinct bird or some constellation of improbable features leading to justifiable torture. 

The defender of a-practice is doubtless going to say that this is all hopelessly confused.  His 

claim is not that justifiable torture is as elusive as the ivory-billed woodpecker, but rather that justifiable 

torture cannot exist (in the real world) because the benefits are too low and/or the costs too high.  

While it is possible for a rare bird to be spotted, it is not possible to justify a heinous act of torture.  But, 

as I read this response, it just denies my premise, namely that the empirical possibility of justified 

torture cannot be ruled out.  My position clearly has the dialectic advantage insofar as its only claim is 

that I allow that such and so might happen (in the real world) and, if so, torture could be permissible.  

My opponent has to say that this is false, but such empirical omniscience from a philosophical armchair 

is untenable. 

The better way to go is something quasi-historical:  to say that we have never seen a ticking 

time-bomb case in the real world, have no reason to think that there ever will be one, and so on.  Sure, 

it is possible that such a case will attain, though we have no good reason to think that it will and, indeed, 

a lot of good reasons to think that it will not.  On this sort of inductive approach, we could have a lot 

more confidence that we would find an ivory-billed woodpecker than that torture could be justified; 

there might have been some reason to hold out hope in the former case (e.g., ornithologists have 

sometimes made mistakes), but there is no such reason in the latter. 

Again, these are empirical claims and ones that are rarely supported by any sort of actual 

empirical evidence.  It is probably more fair for the defender of torture to owe an actual ticking time-

bomb case than for the critic to have to show that there have not been any, and we will return to this in 

the next chapter.  The point at present is merely that the empirical details matter.  And, in fact, a-
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practice rarely takes this challenge very seriously.  We hear plausible-sounding claims about institutional 

requirements, potential for abuse, the ineffectiveness of torture, and so on, but these are almost always 

offered without any serious empirical engagement.  Disparaging remarks about torture in Argentina and 

Abu Ghraib are also common, yet these are about as far from ticking time-bomb cases as one could get 

and still be talking about torture.  That said, the empirical work is sometimes taken quite seriously, and 

Darius Rejali’s painstaking and magisterial work is the best example.63  As impressive as Rejali’s book is, 

though, it does not properly engage the philosophical dialectic.64  This is not necessarily a criticism of his 

work, since it has different goals and comes from a different disciplinary orientation; the only point is 

that, at the end of the day, the empirical and the philosophical need to be integrated.   

Let me make a few final—or at least transitioning—remarks about a-practice.  I certainly think 

that this is the best way to go in opposing torture; as §§6.1-6.3 indicated, it is just not very hard to 

justify torture in theory.  Rather, the rub comes when the move is made to practice, and a-practice is 

unequivocal in that regard:  no torture in practice, ever.  This section has largely been preliminary given 

what is to come in the next chapter, but two central conclusions bear emphasis.  First, I think there is 

strong antecedent pressure against the thesis that torture would never be justified for the simple reason 

that we do not know all the scenarios we will ultimately encounter.  It seems to me that the more 

plausible route is to leave open the possibility of justifiable torture, while being skeptical and protective 

about its application.  A-practice is not content with this less-ambitious approach and, for me at least, 

therein lies one of its faults.  Second, a-practice is highly committed to several empirical assumptions, 

whether about the non-existence of ticking time-bomb cases, the low benefits of torture, its high costs, 

and so on.  All of these assumptions have to be examined and defended, and in ways that are 

sufficiently attuned to the appropriate philosophical issues; suffice it to say that I have been dissatisfied 

                                                             
63 Darius Rejali, Torture and Democracy (Princeton, NJ:  Princeton University Press, 2007). 
64 Rejali fits here as well; his enormous bibliography makes hardly any reference to the philosophical literature 
regarding torture. 
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how this has been carried out in various literatures.  These two conclusions, though, are about the 

structure of a-practice, and substantive engagement with its empirical commitments is still due.  That 

engagement will be the project of the next chapter. 


