Chapter4 : Conceptual and Moral Foundations of Torture

In this second part of the book—and for the remainder—we consider torture directly. The purpose of
the first part was to develop the context of terrorism within which discussions about torture often
occur. Much of the argumentation regarding torture that will hereafter be developed has nothing
inherently to do with terrorism, though it is that context in which these arguments find their most
straightforward application. Nevertheless, it should be emphasized that other contexts—such as
kidnapping—might bear similar structural features to those that we will consider under the aegis of
terrorism. A quick suspicion is that, whatever we think about torture, it would probably be less
appropriate in these other contexts than it would be in terrorism simply because the stakes are going to
be lower; a standard kidnapping case, for example, might only involve a threat to a single person rather
than to many.! That said, it is worth acknowledging ways in which the forthcoming arguments may
generalize, even if they likely will not.

The aim of this chapter is to introduce the conceptual and moral foundations of torture. To that
end, we will begin by considering what torture is. Next, we will consider different kinds of torture
before setting the ongoing focus on interrogational torture. Finally, we will consider why, most
proximately, torture constitutes moral harms. Given that | will ultimately go on to defend the morality
of torture in exceptional cases, it bears emphasis that | recognize the moral harms of torture; the
ensuing arguments that torture could be justified despite the moral harms does not deny that such
harms exist. In this chapter, we will consider the intrinsic harms of torture, which is to say how torture

harms its victims. To be clear, this does not deny that there are other, extrinsic harms perpetuated by

! On the other hand, we might have find ourselves better off epistemically in kidnapping cases than in terrorism
cases; see §8§5.1, 7.6 for related discussion. As will become clearer in Chapter 6, my view is that the number of
lives at risk matters significantly, and, so long as that number is high enough, we might still reasonably
countenance torture in comparatively weak epistemic situations. However, this does not deny that the situations
matter or that lack of knowledge makes the case for torture weaker; of course it does.
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torture and, in fact, many of those will be the focus of subsequent chapters of this book. Perhaps
surprisingly, the literature focuses on these latter harms—as well as the issue of efficacy—as much as it
does on the intrinsic ones. Nevertheless, it is obvious that some privileged discussion should be

afforded be to the effects that torture has on its victims.

4.1 What Is Torture?

The next section will consider various purposes of torture, but we should first get a working
conception of what torture is such that we can see what those various sorts of torture will have in
common. A standard starting point in this regard is the United Nations' Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), which is the principal international
treaty regarding torture.> CAT was adopted by the General Assembly of the United Nations on
December 9, 1975 and entered into force once twenty countries ratified it; this happened on June 26,
1987, two days after Canada became that twentieth country.®> The US was the 63 nation to sign CAT
when it was signed by Deputy Secretary of State John C. Whitehead on April 18, 1988. Ronald Regan
transmitted it to the US Senate for ratification on May 20, 1988 and the US Senate ratified the treaty six
years later, on October 21, 1994. At the time of writing, 146 countries have signed and ratified CAT,
with ten more signatories pending ratification.” In the following discussion of CAT, it will also be useful

to consider the US's relationship to that treaty, both insofar as that further clarifies the (legal)

2 Proscriptions against torture have been codified in various other international treaties and declarations, including
§5 of the Universal Declaration of Human Rights (1948), available at http://www.unhchr.ch/udhr/lang/eng.htm
(accessed February 8, 2010).; §3.1a, §17, §87, and §130 of the Third Geneva Convention (1949), available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68
(accessed  February 8, 2010).; and the Declaration of Tokyo (1975), available at
http://www.cirp.org/library/ethics/tokyo/ (accessed May 5, 2008).. The point of the following discussion is not to
be comprehensive about the US's legal obligations regarding torture, but rather to look at some legislation and
associative discussion to draw some conclusions about what torture is. In other words, our current aim is primarily
conceptual rather than legal.

® part of the delay owes to the fact that CAT was not opened for signature until February 4, 1985. This still leaves
the curious fact that countries could not sign it until over nine years after the UN's General Assembly adopted it.

* United Nations Treaty Collection, I1V.9. Available online from http://www?2.ohchr.org/english/ (accessed May 16,
2009).
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understanding of 'torture' in the US as well as provides relevant background for some themes to be
considered elsewhere in the book.

CAT has various provisions, but one of its most important is the definition of torture offered in
§1:

..Torture means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person acting in an
official capacity.5

§2 goes on to make two important provisions. For present purposes, the one that matters is §2.1:
"Each State Party shall take effective legislative, administrative, judicial or other measures to prevent
acts of torture in any territory under its jurisdiction."® In other words, signatories to CAT undertake a
duty to prevent torture. As a signatory, the US then absorbs that responsibility. And, while this is less
important now than it will be later, §2.2 also precludes torture for emergency situations: "No
exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political in
stability or any other public emergency, may be invoked as a justification of torture."’

While this definition, requirement, and lack of exceptions would seem to make the status of CAT
quite clear, there are nevertheless various ways in which quite the opposite is true. Let us herein focus
on two, one on CATs on terms and one on the US's obligations under it. Starting with the former,
consider the full title of the convention, belied by the standard acronym: Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. Torture, then, is complemented by
another form of nefarious treatment, so-called cruel, inhuman, or degrading treatment (CIDT). In

particular, §16.1 states:

> United Nations, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(1975). Available at http://www.unhchr.ch/html/menu3/b/h cat39.htm (accessed May 16, 2009).
® Ibid.
7 .
Ibid.
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Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of
cruel, inhuman or degrading treatment or punishment which do not amount to torture as
defined in Article 1, when such acts are committed by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official capacity.

Two things are noteworthy about §16.1. First is its allowance that there are acts which "do not amount
to torture as defined in Article 1." While the point of §16.1 is meant to extend further protections than
§1 provides for—i.e., protections against CIDT and not just against torture—it almost weakens the
protections of §1 by inviting classification under CIDT rather than torture. How could this be true?
Whether some act is torture (§1) or CIDT (§16.1), it is nevertheless proscribed by the convention, so the
section from which the proscription emanates is hardly relevant. But this response now misses the
second point and the significance of §2.2, which precluded torture in emergency situations since no such
preclusion attaches to CIDT. In other words, CAT prevents torture under emergency situations, but it
does not prevent CIDT under emergency situations. And, furthermore, it creates a category—or at least
acknowledges one—to which §2.2 does not apply.

Second, the US obligation under CAT is not as straightforward as some of our critics would
believe. This comment is not meant to marginalize our commitments, only to motivate clarification as
to what they actually are. Upon ratification, the Senate attached a declaration that the US "reserves the
right to communicate, upon ratification, such reservations, interpretive understandings, or declarations
as are deemed necessary."® Reservations, understandings, and declarations are standard upon
ratification of treaties, and the US is hardly alone in making them: at the time of writing, thirty-five
other countries have attached at least some of these to their signing of CAT. The point of allowing them
is simply that a "take it or leave it" approach would engender fewer signatories to important treaties, so
countries are invited to sign while being able to clarify exactly what it is that they think they are agreeing

to. The US had various reservations, but two of them are critical. First, it said that "provisions of Articles

8 United Nations Treaty Collection, 1V.9. Available online from http://www?2.ohchr.org/english/ (accessed May 16,
2009).
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1 through 16 of the Convention are not self-executing”,” which means that those articles are not
effective upon ratification, but only after associative legislation is passed. By ratifying CAT, the US
undertook a responsibility to pass such legislation in due course, which it did. Second, the US said that
it:

[1.1] ...considers itself bound by the obligation under article 16 to prevent 'cruel, inhuman or
degrading treatment or punishment’, only insofar as the term 'cruel, inhuman or degrading
treatment or punishment' means the cruel, unusual and inhumane treatment or punishment
prohibiltoelcil by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United
States.”™

And, furthermore:

[II.1.a] That with reference to article 1, the United States understands that, in order to constitute
torture, an act must be specifically intended to inflict severe physical or mental pain or suffering
and that mental pain or suffering refers to prolonged mental harm caused by or resulting from
(1) the intentional infliction or threatened infliction of severe physical pain or suffering; (2) the
administration or application, or threatened administration or application, of mind altering
substances or other procedures calculated to disrupt profoundly the senses or the personality;
(3) the threat of imminent death; or (4) the threat that another person will imminently be
subjected to death, severe physical pain or suffering, or the administration or application of mind
altering substances or other procedures calculated to disrupt profoundly the senses or
personality.12

So, despite §2.1 and §16.1 of CAT, what ultimately matters in terms of US obligations under that treaty
is these reservations and, more importantly, how we effected our obligations under CAT into law; not
surprisingly, our laws ended up reflecting these reservations. The principal US law in this regard is 118
U.S.C. §2340, which defines 'torture' in terms of "severe physical or mental pain or suffering" (cf., CAT's
"severe pain or suffering, whether physical or mental"), and then goes on to further characterize these
terms, which CAT does not. Consider the first provision from that legislation:

"Torture" means an act committed by a person acting under the color of law specifically intended to

inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful
sanctions) upon another person within his custody or physical control.

® Ibid.

 Ibid.

" For discussion about the war on terror and its effects on Eighth Amendment protections, see Colin Dayan, The
Story of Cruel and Unusual (Cambridge, MA: MIT Press, 2007).

2 |bid.
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There are various points that could be made about this definition but, for now, let me just draw
attention to the concept of 'specific intent'. In legal parlance, this condition is satisfied only when the
illegal act was expressly intended. In this case, if severe physical or mental pain or suffering results, but
was nevertheless not the specific intention of the offender, then the action is not torture, even if that
pain or suffering was reasonably foreseeable; only "general intent" would be satisfied in this case.’
Under US law, "negligent torture" is therefore a conceptual impossibility, though this is not to deny that
negligence might be subject to other sanctions. | suspect that this legislation narrows the scope of
torture more than CAT would have preferred. Imagine, for example, that a detainee has a terrible
phobia of rats, and the guards realize that the detention facility is infested with rats. Furthermore, they
could take steps to insulate the detainee's cell from the rats, but they do not. That the rats will make
their way into the detainee's cell is far from certain, but it is reasonably foreseeable that they will. In
due course, suppose that the rats do make their way into the detainee's cell and, for expedience, let us
just stipulate that "severe physical or mental pain or suffering" thereafter results. Did the guards
torture the detainee? My intuition is that they did not and, under 118 U.S.C. §2340, they will not have

satisfied the requirement of specific intent, even if they did possess general intent.**

3 For more discussion, see John Yoo, "Memorandum for William J. Hynes Il, General Counsel of the Department of
Defense, Re: Military Interrogation of Alien Unlawful Combatants Held Outside the United States" (Washington,
DC: US Department of Justice, March 14, 2003), pp. 36-38.

Another, and perhaps more, commonly-referenced memo is Jay S. Bybee, "Memorandum for Alberto R.

Gonzales Counsel to the President, Re: Standards of Conduct for Interrogation under 18 U.S.C. §§2340-2340A
(Washington, DC: US Department of Justice, August 1, 2002). This earlier memo is widely-acknowledged to have
been written by Yoo, despite the fact that it bears Bybee's signature. The later memo, though, is nearly twice as
long and addresses additional legal questions; therefore | take it to reflect Yoo's fullest thinking on the issues.
Also, insofar as the ideas are attributed to Yoo, | prefer to use the memo on which his signature actually appears.
* As Yoo acknowledges in the memo, this might not be as straightforward in legal practice as it is in theory; juries
may infer specific intent based on the facts of the case. Imagine, for example, that our guards did specifically
intend to cause severe physical or mental pain or suffering by allowing rats into the detainee's cell. Merely saying
that they did not would be bad faith and insufficient to nullify specific intent. Rather, general intent would require
that the rats' infestation was foreseeable but could reasonably have been expected not to happen. In this case,
the infestation would not have been (specifically) intended since it quite possibly could have not happened and the
guards did not otherwise do anything to bring it about. If the infestation was reasonably certain—i.e., it would
have been unreasonable to think that it would not happen—then specific intent is more readily established.
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Second, the notion of 'severe' in "severe physical or mental pain or suffering" is critical to the
definition of 'torture' in 118 U.S.C. §2340, as well as its similar usage in CAT. To this end, it is worth
looking at John Yoo's well-known memo, which addresses how to interpret 'torture' under US law; while
his attempt is widely criticized," it is worth considering what he actually says. First, Yoo acknowledges

that the "key statutory phrase in the definition of torture is the statement that acts amount to torture if

mlé

they cause 'severe physical or mental pain or suffering. Certainly this is true. Yoo recognizes that

'severe' is not defined in the legislation and quotes a Supreme Court case opinion which holds that "in

the absence of such a definition, we construe a statutory term in accordance with its ordinary or natural

7

meaning.""’ Considering the Oxford English Dictionary, we are told that 'severe' means "grievous,

nl8

extreme" or "hard to sustain or endure. Yoo pushed further, though, looking to other statutes

wherein 'severe' was used. In particular, he finds such usage in statutes having to do with definitions of

emergency medical conditions.”® Quoting Yoo at length:

These statutes define an emergency condition as one 'manifesting itself by acute symptoms of
sufficient severity (including severe pain) such that a prudent lay person, who possess an average
knowledge of health and medicine, could reasonably expect the absence of immediate medical
attention to result in—placing the health of the individual...(i) in serious jeopardy, (ii) serious
impairment to bodily functions, or (iii) serious dysfunction of any bodily organ or part. [42 U.S.C.]
§1395w-22(d)(3)(B) (emphasis added). Although these statutes address a substantially different
subject from section 2340, they are nonetheless helpful for understanding what constitutes
severe physical pain. They treat severe pain as an indicator of ailments that are likely to result in
permanent and serious physical damage in the absence of immediate medical treatment. Such
damage must rise to the level of death, organ failure, or the permanent impairment of a
significant body function. These statutes suggest that to constitute torture[,] 'severe pain' must
rise to a similarly high level—the level that would ordinarily be associated with a physical
condition or injury sufficiently serious that it would result in death, organ failure, or serious
impairment of body functions.”

> For extended critique, see David Luban, “The Torture Lawyers of Washington,” in David Luban (ed.), Legal Ethics
and Human Dignity (Cambridge: Cambridge University Press, 2007): 162-205. See also Jeremy Waldron, "Torture
and Positive Law: Jurisprudence for the White House," Columbia Law Review 105.6 (2005): 1681-1750, esp. §1.D.
'® Yoo (2003), p. 38.

Y FDIC v. Meyer, 510 U.S. 471, 476 (1994). Quoted in Yoo (2003), p. 38.

'® Oxford English Dictionary, 2" ed. (Oxford: Oxford University Press, 1989).

19 See, e.g., 8 U.S.C. §1369; 42 U.S.C. §1395w, §1395dd, §1396b, §1396-u. Referenced in Yoo (2003), p. 38.

*% Yoo (2003), pp. 38-39.
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Despite the derision that has been foisted upon this paragraph, | do not find it ridiculous.?* Yoo began
by trying to ascertain the "ordinary or natural meaning" of 'severe' since a definition was not given in
the torture statutes. Following that, he went to other statutes to try to further clarify what 'severe’
meant, noting that the statutes he found "address a substantially different subject".”” It is hardly his
fault that the meaning of the word is unclear, that it only appears in limited statutes and that, when it
does, it sets the bar on 'severe' pretty high.

That said, | think that this interpretation probably fails. For example, let us consider some
historical forms of torture intentionally selected to make the counterargument. These could be things
like whipping, paddling, beating of feet (falaka), beating of other parts of the body, slapping, cuffing the
ears, dorsiflexing (i.e., overextension of wrists or fingers), violent shaking, eyeball pressing, and so on.*
It seems to me that all of these things could be torture, so long as they were of sufficient intensity or
duration (i.e., so long as they were 'severe'). But | suspect that the treatments could be classified as
torture even if the associative pain was not of a level commensurable with some condition or injury
serious enough to "result in death, organ failure, or serious impairment of body functions."** This does
not deny that some forms of torture—drowning, electrocution, and so on—do satisfy the proffered
criterion, just that the criterion is too narrow. And such is the risk of importing meanings from different
sorts of statutes: 'severe' could just mean different things to those thinking about emergency medical
conditions than it could to those thinking about torture. Those legislations exist for different reasons,

were constructed with different framers' intent, and so on. | think that Yoo recognizes this by admitting

that they address different subjects, but that the health statutes may nevertheless be "helpful for

! see, for example, Luban (2007).

> Yoo (2003), p. 38.

> For more discussion, see Darius Rejali, Torture and Democracy (Princeton, NJ: Princeton University Press, 2007).
chs. 12, 16.

** Yoo (2003), p. 39.
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understanding what constitutes severe physical pain."® Maybe they are, but | think that they are
helpful in the opposite way that Yoo would have us affirm, namely in realizing that we mean something
different when we use 'severe' in torture legislation.

Next, consider that the pain and suffering caused by torture can be mental rather than physical.
Unlike with physical pain and suffering, §2340 offers some explanation in this regard:

2. "Severe mental pain or suffering" means the prolonged mental harm caused by or resulting
from:

(a) the intentional infliction or threatened infliction of severe physical pain or suffering;

(b) the administration or application, or threatened administration or application, of mind-
altering substances or other procedures calculated to disrupt profoundly the senses or the
personality;

(c) the threat of imminent death; or

(d) the threat that another person will imminently be subjected to death, severe physical pain or
suffering, or the administration or application of mind-altering substances or other procedures
calculated to disrupt profoundly the senses or personality...26

| think that these provisions accord well with our intuitions about mental abuse. In particular, they
accommodate the mental trauma associated with physical pain and suffering (2a), as well as the trauma
associated with threats of physical abuse, death, or attacks on others (e.g., one's family) (2a, 2c, 2d). To
me, though, this legislation hinges on the word 'prolonged'. And, furthermore, remember that this
provision is meant to augment language used in the preceding one; that first provision still requires
specific intent. So even if prolonged mental harm were to result, but were not specifically intended, it
would not amount to torture. Imagine, for example, that a guard threatened a detainee with rendition
to a hostile country. Furthermore imagine that the detainee subsequently suffered prolonged mental
harm (e.g., following from the trauma of being under that threat). If the guard had only meant to scare
the detainee into confession but had not intended the prolonged mental harm and, insofar as that
prolonged mental harm could have been reasonably supposed not to occur, then this would not violate

the statute against torture.

25 H

Ibid., p. 38.
%6 18 U.S.C. §2340. Available online at http://www4.law.cornell.edu/uscode/18/usc sec 18 00002340----000-
.html (accessed May 16, 2009).
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When someone is interrogated, the infliction of prolonged mental harm will rarely—if ever—be
specifically intended. Rather, threats may be issued, and the point of those threats will be to engender
the disclosure of some information. Whoever proctors the interrogation has no interest in the detainee
suffering prolonged mental harm; all that the interrogator cares about is getting the information.
Insofar as the prolonged mental harm would therefore have nothing to do with this aim, the
interrogator does not specifically intend it. However, this does not completely rule out the possibility of
specific intent, so long as it could be shown that the interrogator was unreasonable in failing to
recognize that prolonged mental harm would almost assuredly follow from the interrogation. It still
seems to me that this would be a hard case to make for the reason that some threats do not lead to
prolonged mental harm; surely whether they do or not has something to do with the constitution of
those against whom the threats are wielded and some have hardier constitution than others. If not
everyone—or not a sufficient number of people—would suffer prolonged mental harm, then it would be
reasonable to suppose that such harm was foreseeable but not certain, and this would again go to
undermining the establishment of specific intent.

After this discussion, where do we stand? In subsequent sections of this chapter, we will
consider some purposes for torture, as well as the moral harms that interrogational torture threatens;
some of those discussions will further bear on this conceptual issue. But certainly some sort of
commitment must be made in this regard, despite the challenges therein. Given the above comments, |
am somewhat skeptical about mental torture, though | certainly do not rule out the possibility. In
thinking about physical torture, we must again return to 'severe': | think that Yoo's proposal is too
restrictive, but gets right that 'severe' has to be doing substantial work in the definition. There are
certainly easy cases, and the history of torture is rife with them (e.g., beating, drowning, electrocution,

and so on).
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But there are also less easy cases, like the so-called "five techniques" used against suspected IRA
agents. These were principally used during August 1971 under the aegis of Operation Demetrius and
comprised wall-standing, hooding, noise exposure, sleep deprivation, and food and drink deprivation.”’
Similar techniques have been authorized in the US War on Terror, going under "stress and duress
tactics", "torture lite", "enhanced interrogation techniques", and other euphemisms. Are they torture?
I think not. In Ireland v. United Kingdom (1978), The European Court of Human Rights (ECHR) ruled they
were inhuman and degrading, but stopped short of calling them torture.”® This makes them in violation
of CAT, but leaves them open to emergency invocations denied to torture. Even setting aside the ECHR
ruling, are such techniques are 'severe'? Return to the dictionary definitions which held that that severe
treatment must be, depending on the selected definition, either extreme or hard to sustain. Now take
hooding. Is this really either "extreme" or "hard to sustain"? | do not deny that it is unpleasant, but |
think it falls short of these metrics. Stress positions are not hard to sustain so much as uncomfortable to
sustain: if they were hard to sustain, they could not be sustained for hours (or indefinitely) as they
sometimes are. What if these techniques are all applied simultaneously? Certainly that exacerbates the

discomfort of the recipient. But | still am reluctant to think that they are severe. To make this point

another way, consider something that, by any reasonable conception, is severe, like drowning.”> There

?” Ireland v. United Kingdom, European Commission on Human Rights in Council of Europe Yearbook of the
European Convention on Human Rights: 1976, vol. 19 (The Hague: Martinus Nijhoff, 1977), esp. pp. 512-516, 784
[512-949]. See also Nigel S. Rodley, The Treatment of Prisoners under International Law, 2" ed. (Oxford: Oxford
University Press, 2000), pp. 90-95.

%% reland v. United Kingdom, European Court of Human Rights, Series A, No. 25 (1978). Note that the European
Court of Human Rights overturned a finding made by the now-defunct European Commission on Human Rights.
That Commission unanimously held that the combined use of the five techniques was tantamount to torture on
the grounds that their "systematic application...for the purpose of inducing a person to give information shows a
clear resemblance to those methods of systematic torture which have been known over the ages." Ireland v.
United Kingdom (1976), pp. 794. The Court disagreed and found that these techniques were inhuman and
degrading, yet not torture. Many people no doubt find the Commission's ruling more plausible, but it is the Court's
that stands.

2% By drowning, | mean actual drowning and not waterboarding; the latter is meant to simulate drowning. | am less
sure that waterboarding falls short of torture, but actual drowning is certainly worse.
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are obvious differences between drowning and these other techniques, and it seems to me that severity
is what sets them apart.

A fallacy looms here such that we might, for example, be dissuaded from thinking a one
hundred degree day is hot just because it is not as hot as a one hundred and twenty degree day: both
days are hot even if one is hotter than the other. Similarly with 'severity', the mere fact that some
treatment is more severe than another does not preclude the latter from being legitimately
characterized as 'severe'. Rather, what it comes down to is how we calibrate our usage. Should we call
stress and duress tactics "severe", acknowledging that there can be greater severity? | am not inclined
to for the reason that, to me, it deprives 'severe' of its intended force. Certainly others will disagree,
allowing 'severe' to be used at levels of pain and suffering short of where | would license the ascription.
Perhaps the fact that reasonable people—should someone charitably count me as such—disagree on
this matter is sufficient to undermine ascriptions of 'severe' in these cases.

None of this is to deny that stress and duress tactics are far from pleasant. Or even that they
can give rise to extreme consequences, such as psychosis>® or death.** But what follows from this? For
example, consider Jessica Wolfendale's ambitious claim that "the widely held assumption that torture
lite methods do not generally produce as long-lasting and severe harm as other forms of torture is

without merit."*?

This has to be false for the simple reason that the anecdotal evidence to which she
adverts does not show that such methods "generally" do anything. Whether a greater percentage of

people are killed by electrical torture or wall standing is an empirical question, and these statistics are

not readily available. Suffice it to say, though, that | am pretty confident which way this goes.

%% See John Conroy, Unspeakable Acts, Ordinary People: The Dynamics of Torture (New York: Alfred A. Knopf,
2000), p. 6. See also Stefan Priebe and Michael Bauer, "Inclusion of Psychological Torture in PTSD Criterion A,"
American Journal of Psychiatry 152 (1995): 1691-1692. Both referenced in Jessica Wolfendale, "The Myth of
'Torture Lite,"" Ethics & International Affairs 23.1 (2009), p. 47 [47-61].

*! Dana Priest, "CIA Avoids Scrutiny of Detainee Treatment: Afghan's Death Took Two Years to Come to Life;
Agency Says Abuse Claims Are Probed Fully," Washington Post (March 3, 2005), p. Al. Available at
http://www.washingtonpost.com/wp-dyn/articles/A2576-2005Mar2.html (accessed May 19, 2009). Referenced in
Wolfendale (2009), p. 47.

32 Wolfendale (2009), p. 51. Emphasis added.
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Regardless, the point of this section has been to explore what torture is, and | have clearly
wanted to draw a distinction between torture and CIDT. This should not be surprising, though, as even
CAT makes such distinctions. Why do they matter? Legally, | think that they matter insofar as §2.2 of
CAT—which denies torture in emergency situations—does not apply to CIDT. Philosophically, though, |
do not think the distinction matters much at all. For the account that | will develop in later chapters of
the book, even torture is morally permissible if it prevents greater harms; | certainly do not want to
draw the line at CIDT in this regard. That said, such a conclusion has obvious legal obstacles, though we
will return to this issue in Chapter 8. For the meantime, though, it should simply be acknowledged that
the requirements of morality and law can diverge (cf., laws allowing slavery), and maybe this is one of
those cases. Or maybe not; the important moral work remains to be done. For now, let us move

forward and consider purposes under which torture has or could be effected.

4.2 Why Torture?

There are various purposes of torture, and discussions about the moral status of torture
commonly begin by making various distinctions in this regard. This might seem to put the cart before
the horse in the sense that partitioning various purposes of torture before elucidating why torture is bad
forsakes the opportunity to show what all these different purposes of torture have in common. While
this section will nevertheless limit the scope of discussion for the remainder of the book, much of the
moral discussion to follow in subsequent sections of this chapter—if not following chapters—Ilargely
does generalize across the distinctions that will be made. So why make the distinctions up front? The
reason is that nobody seriously defends torture across a broad swath of these purposes, so we might as
well just set such purposes aside from the outset and proceed more precisely with our discussion.

Let us start by saying that torture could be characterized in at least the following ways: sadistic,

confessional, punitive, terroristic, and interrogational. Perhaps this list is not exhaustive, but it at least
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captures the principal distinctions that are worth making in this regard.33 And certainly these
characterizations are not mutually exclusive insofar as some particular act of torture could cut across
them. Imagine, for example, that some convicted criminal is tortured (punitive) but, at the same time,
this scares other would-be criminals from committing their would-be crimes (terroristic). Further
imagine that the act could be conducted as some sort of well-received public spectacle (sadistic) that
was intentionally provided for by the authority who issued the torture. So, while acknowledging that
individual acts of torture could be multiply characterized, let us nevertheless try to say more about each
individual characterization.

A useful way to proceed is to take these in increasing order of sophistication, starting with those
that have the least going for them and winding up with the ones that have the most surface plausibility.
Or at least this might give us a rough ordering; quite a few of these really have quite little going for them
and few to no defenders. First, consider sadistic torture, which is torture perpetuated merely for the
enjoyment of the torturer. Such torture can be rejected out of hand if you believe in rights: the fact
that one person derives pleasure from someone else's pain is irrelevant if that pain is achieved by
violating a right. Maybe some person would be really happy if he stole someone else's television, but
most of us hardly see this as any reason to justify the theft. Rights, such as those against torture, are
trumps against other non-rights considerations: it does not matter how much pleasure someone would
derive from violating a right because the right is incommensurable with and lexically prior to the

considerations of utility.>*

3 actually am inclined to think that it is reasonably exhaustive pragmatically if not conceptually. Imagine that
someone tortures someone else such that some third person will give the torturer some piece of property in
exchange. Does this mean that we need to establish some sui generis category of "bargaining torture"? Or
imagine that one person tortures another in the ill-guided aspiration to better intuit tomorrow's weather; do we
need "weather torture" as well? Despite being conceptually coherent, these just do not seem categories that we
really need to create (or else to acknowledge). So perhaps the thing to say is that, while there might be a
multiplicity of purposes under which people could torture, there is nevertheless a fairly small subset of those
under which they do (or have).

** See, for example, Ronald Dworkin, Taking Rights Seriously (Cambridge, MA: Harvard University Press, 1977), p.
iX.
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But imagine that rights do not (directly) occupy a central part of your moral theory, such as in
utilitarianism. The utilitarian can talk about rights—and, in fact, John Stuart Mill did**—but rights are
only valued insofar as they promote utility; as soon as they cease to, those rights are derogable.* Still,
the utilitarian is going to be hard-pressed to justify sadistic torture, despite the fact that such putative
commitments are often wielded as an embarrassment against the theory. The reason is that the
pleasure of the torturer is only part of the hedonic calculus: the pain suffered by the torture victim must
be accounted for as well. Is it really plausible to think that the sadist derives so much pleasure from
watching torture so as to outweigh the pain of the victim? | think that this is radically implausible.
Maybe our naughty sadist smiles a little, giggles some, but it hardly seems possible to go into the sort of
paroxysms of pleasure that would be the mirror image of our poor victim. And this says nothing of other
important parts of the hedonic calculus, most notably duration: our victim will certainly remember and
continue to suffer from his torture, whereas we might expect the sadist's pleasure to be comparatively
short-lived.”’

Surely the utilitarian—or else his critic—can get this to work out somehow. A single sadist might
indeed be insufficient to tip the balance, but round together a bunch of these sadists such that the
pleasure borne from their collective sadism is enough to overwhelm the pain caused to the torture
victim. Give the victim some fantastic pill that prevents any memory being formed from the torture and,
therefore, to preclude long-lived disutility. Should knowledge of this temporal anesthesia diminish the
pleasure of the sadists, do not tell them about it. Find the right sorts of sadists, namely the ones that
really do go into pleasurable paroxysms rather than those that experience less dramatic enjoyment.

And find the right sort of victim, preferably someone reasonably stoic—again, modulo the effects this

% John Stuart Mill, Utilitarianism, 2™ ed., ed. George Sher (Indianapolis, IN: Hackett Publishing Company, [1861]
2001), ch. 5.

* For present purposes, the distinction between act- and rule-utilitarianism is irrelevant. Rather, all that matters is
that the utilitarian jettisons rights so long as they bear the wrong relationship to utility.

" And others, such as fecundity (and the associated extent): the sadist could quite well go on to cause more pain
after his first act of torture.
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might have on the sadists' pleasure. Ensure that this will only happen once and there will not be any
sort of societal ramifications, perhaps such as these events being practiced in less rigorous adherence to
the hedonic calculus. Or, to make it even easier, just take a pass on the details and stipulate that the
torture will maximize total aggregate happiness.

Could this sort of sadistic torture be justified? Presumably not to anyone other than the
utilitarian, and probably only then to the most naive sort of utilitarian and the one who has the fewest
theoretical resources. But the embarrassment for the theory is still elusive because these imagined
cases have so little to do with reality that no utilitarian actually needs to worry about them. As we will
see in the next chapter, Jeremy Bentham actually wrote about torture, but it is revealing that even he
was not concerned with his theory justifying sadistic torture; his discussions are more suggestive of
interrogational or punitive torture.®® We can draw a distinction between justifiable-in-theory and
justifiable-in-practice and acknowledge that there are theoretical cases wherein utilitarianism may
justify sadistic torture while, at the same time, denying that those cases would ever be realized. To my
mind, this counts as no reason at all to think that anything is wrong with utilitarianism, but that is
neither here nor there at present. Rather, the point is just that sadistic torture could probably only be
justified by a single moral theory, and even that theory is not likely to ever end up justifying it. If such a
case were realized, it is not clear to me that torture would not be justified, though | am more
sympathetic to utilitarianism than most. For now, let us rest by acknowledging that, even the theory
most likely to support to support sadistic torture—if not the only—is highly unlikely to do so in practice.

Now consider judicial torture, which can come in two variants: confessional and punitive. The
term 'judicial' is commonly associated with these sorts of torture insofar as judiciaries are the bodies
that authorize it, but there is no necessary connection in this regard. A mob, for example, could practice

confessional torture just as readily as some sanctioned judiciary though, as well will see, confessional

*% Jeremy Bentham, "Of Torture," Bentham MSS Box 46, 63-70; 56-62. Reprinted by W.L. Twining and P.E. Twining,
"Bentham on Torture," Northern Ireland Legal Quarterly 24 (1973): 307-356.
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torture does have deep historical roots through sanctioned judiciaries. Similarly with punitive torture,
one individual might torture another punitively in light of some (perceived) transgression; surely some
abusive relationships bear these hallmarks. Since confessional and punitive torture can therefore
transcend judicial emanations, and since 'judicial' conflates these different purposes, | shall present
them individually.*

Taking confessional torture first, its purpose is obviously to elicit confessions, generally of some
crime. This confession would then be used as evidence against whoever gave it and would therefore aid
in conviction. Confessional torture had a long history in continental Europe,”® which is eloquently
described in John Langbein's book on the subject; *! the details are interesting enough to warrant quick
discussion. Roman-canon law of proof applied to cases in which blood sanctions—execution or severe
maiming—were potential sentences. There were three fundamental rules that were relevant to this law
of proof. First, the court could convict if there were two eyewitnesses to the crime. Second, lacking two
eyewitnesses, the court could only convict based upon confession. A corollary of this second rule is the
third, which holds that circumstantial evidence (so-called indicia) could not form an adequate basis for
conviction, no matter how compelling. As Langbein writes: "It does not matter...that the suspect is seen
running away from the murdered man's house and that the bloody dagger and the stolen loot are found

in his possession. [Without eyewitnesses or a confession, the] court cannot convict him of a crime."*

% Note that John Langbein uses 'judicial torture' to represent "the use of physical coercion by officers of the state
in order to gather evidence for judicial proceedings"; on such a definition, the confusion with punitive torture is
ruled out. Nevertheless, | shall use 'confessional torture' and 'punitive torture' as | find them to offer a useful
disambiguation. John Langbein, Torture and the Law of Proof: Europe and England in the Ancient Régime
(Chicago: University of Chicago Press, [1976] 2006), p. 3.

40 Interestingly, torture never became widespread in England. In the years 1540-1640, there are records of 81
torture warrants being issued in the country, and there is good evidence that these are at least reasonably
complete. Furthermore, almost half of these were issued against those suspected of sedition (28) or treason (9);
perhaps slightly more given that the reasons of issuance were not always well-recorded. Langbein (2006), pp. 81-
128. This is notable because torture was probably as likely to ascertain conspirators as it was to elicit confessions;
this century therefore establishes an historical precedent for judicially-licensed interrogational torture. We will
return to torture warrants in §8.2.

*! Langbein (2006).

*? |bid., p. 4.
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Because circumstantial evidence could not secure a conviction and because two eyewitnesses
were often hard to come by, there would have been few convictions without confessions. And here is
where torture came in: suspects were questioned under torture in order to secure their confessions,
with thumbscrews, legscrews, the rack, and stappado being preferred techniques.”* Lest torture be
prescribed indiscriminately, there were various safeguards in place. First, "half-proof" against the
suspect was required before torture could occur, and this requirement was satisfied by having either
one eyewitness or else circumstantial evidence of sufficient merit; in the aforementioned example, the
dagger and the stolen loot might each count as quarter-proof, thus summing to the requisite half-proof.
Second, the questions asked under torture were not supposed to be suggestive and should have been
ones to which only the guilty person would know the answer.** So an appropriate question might be
"what color was the victim's clothing?" rather than "he was dressed in all black, right?"; an innocent
person could readily assent to the latter—designed by the prosecutor for just that purpose—and yet be
unable to answer the former. The content of the confession was thereafter to be verified in order to
ensure that the confessor actually had intimate knowledge of the crime. Furthermore, the confession
was to be repeated after torture, such as the following day. Unfortunately, if the suspect recanted, the
proof for conviction would be eradicated and the judicial proceedings would continue, almost assuredly
under torture to re-elicit the confession. The suspect would then be faced with either confirming the
confession or else being indefinitely returned to torture.

What was wrong with this system? On its face, it seems to have some things going for it.
Torture was not issued without good reason: the half-proof requirement had to be met. And because
suggestive questions were disallowed, confessions were really supposed to be impossible for the

innocent. Torture was only allowed for severe crimes—namely the ones for which blood sanctions were

* See Langbein (2006), pp. 18-26 for illustrations. Strappado lifts the suspect by his bound wrists from behind his
back and may thereafter apply weights to his feet in order to increase the strain.
44 -

Ibid., pp. 4-5.
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at stake—and disallowed for petty crimes (delicta levia). Furthermore, this law of proof was objective in
the sense that judiciaries were not forced to try to assess the merits of circumstantial evidence for
conviction; circumstantial evidence was only used to authorize the torture.

But, even setting moral objections aside, the safeguards were woefully inadequate to ensure the
integrity of the confessions. As a practical matter, suggestive questioning could not be wholly
eliminated. An innocent person would presumably have been apprehended for bearing some proximity
to the crime, and therefore might have been able to proffer some of its relevant details without being
the actual perpetrator (e.g., when and where it happened). For some crimes, such as hearsay and
witchcraft, it was not clear what objective evidence could be used to verify the confession. And, in
various jurisdictions, the confessions were not subjected to very exacting scrutiny; sometimes the claims
made under torture were accepted without any verification at all.*

By the second half of the 18" century, confessional torture had been abolished throughout most
of Europe, but Langbein argues that moral outrage was not the principal catalyst for abolishment. The
standard version of the story points to moralists such as Cesare Beccaria and Francois-Marie Voltaire
who derided the aforementioned safeguard failures.*® Langbein, though, finds this implausible insofar
as the dangers of the system were echoed since Roman times and elaborated by the British jurist John
Fortescue in the 15" century, to say nothing of other writers throughout the 16™ through 18"
centuries.”’” In short, Beccaria and Voltaire came too late and only repeated what had already been said.
The downfall of confessional torture owed not to a moral outcry in the end of the 18" century, but

rather to developments in penology. Galley sentences, workhouses and, ultimately, the emergence of

** Langbein (2006), pp. 8-9.

*® See Cesare Beccaria, Of Crimes and Punishments, trans. Kenelm Foster and Jane Grigson (London: Oxford
University Press, [1764] 1964), pp. 31-37. See also Frangois-Marie Voltaire, "Commentaire sur le Livre des Délits et
des Peines," (1766) ins @NB a / 2 Y LI §,ed Bouis MSland:(Rafis:(i Garkidt,8877-1885), 25: 539-577.
See also "Prix de la Justice et de I'Humanité" (1777) in Voltaire (1877-1885), 30: 533-586. Finally, see Marcello
Maestro, Voltaire and Beccaria as Reformers of Criminal Law (New York: Columbia University Press, 1942).
Citations adapted from Langbein (2006), p. 148.

*’ Langbein (2006), p. 9.
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prisons made blood sanctions less necessary—i.e., there were now places to put convicts—as well as
less desirable since the dead or maimed could not perform labor in the service of the state.*®

This historical context is important, but what can we say of confessional torture philosophically?
The thing not to say—as many critics will—is that it is ineffective, that, under torture, someone will
confess to anything. The reason that this is the wrong thing to say is simply that the safeguards could
simply be better enforced. Questions could be vetted to ensure they were not suggestive, they could be
issued without the prosecutor present, the confessions could be verified, and so on; if these were
properly handled, then the ready, yet-innocent confessor would be unable to avail himself of reprieve.
Rather, the problem with confessional torture is simply that it is unnecessary given our current
standards of proof. Remember that confessions were necessary insofar as circumstantial evidence could
not convict, but our jurisprudence has evolved such that this is no longer the case. Confessions are not
required for conviction and, therefore, neither is torture.

The second important point is that confessions do not necessarily serve any important moral
good. Given that something is wrong with torture, it only could be justified—which is not to prejudge
that it ever would be—if this moral wrong were somehow compensated. Whether some would-be
convict confesses to a crime or not is hardly morally interesting. The only way that it could be
interesting if the subsequent conviction forestalled future his crimes but, as we have already said,
conviction no longer requires confession.”” Whatever moral ends are served by confessions can be
accomplished by adjusting our standards of proof rather than by practicing torture; it turns out that this
is exactly what we have done. So, in addition to confessional torture being a non-starter for various

legal principles (e.g., due process), it is also hard to motivate philosophically.

*® Langbein (2006), pp. 29-38.
* Alternatively, the confessional torture might be a deterrent for other would-be criminals; we will return to this
idea under the following discussion of punitive torture.
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While confessional torture aims at a confession and, thereafter, a conviction, punitive torture is
issued as a punishment after conviction. Again, this is going to be a legal non-starter for various reasons
(e.g., the Eighth Amendment), even if it has historical precedent. Stocks, for example, were used since
medieval times to immobilize the ankles or wrists or a prisoner; pillories were more severe in that they
also isolated the head. Used primarily in Germany, prangers tied the victim's neck to his shackled ankles
by a chain that barely reached them, thus ensuring a hunched and uncomfortable position. These sorts
of restraints are worth mentioning insofar as they are the forerunners of some of the stress and duress
tactics (e.g., forced positions) that have been practiced in places like Guantdanamo and Abu Ghraib. But
punishments could be far more severe than this. Consider, for example, whipping, which was practiced
at least from Biblical times through the French Revolution through the 19" century in Europe and North
America; it is even still practiced today in some countries (e.g., Singapore). Stoning—a form of
execution—is even more brutal, yet it still takes place in various Islamic and African countries.”

As suggested above, none of these is going to happen in the US. Among other judicial and
legislative developments, The Eighth Amendment has been interpreted as increasingly prohibitive over
its history, taking many things off the table and putting few back on; for example, far from allowing
stoning, it has ruled out comparatively humane gas chambers, hangings, and firing squads.” These
currents portend an eventual ban on executions altogether, and state legislatures have already
precluded executions in much of the country. Again, though, let us set aside the legal issues and
consider the philosophical ones: what would be the point of punitive torture, whether it ultimately led
to death or not?

Starting with what the answer is not, consider recidivism. Torture may make the torture victim

less likely to commit future crimes, but so would other means, like detention. In fact, detention would

0 As disturbing as the fact that this still takes place are some of the infractions for which the punishment can be
invoked under Sharia (i.e., Islamic law); these include drinking alcohol, theft, premaritial or extramarital sex, and
others.

> See Dayan (2007) for a more pessimistic view.
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work even better insofar as someone tortured and then released could commit a crime—even if he were
wary to do so—whereas someone detained could not commit a crime in virtue of his detention. What
about detention coupled with torture? Then the torture is just redundant. We could be asked to
imagine cases wherein detention was impossible, say because the detention facilities were already at
their capacity. But it hardly follows that the answer is then to start torturing, as opposed instead
prioritizing an expansion of the detention facilities.

Rather, the only way that punitive torture could be justified would be the deterrent value that
such punishment would have for future crime (by other would-be criminals). But this just wades right
into many of the stock criticisms of utilitarian theories of punishment, which we might quickly rehearse.
First, it is simply not clear that deterrence is effective, as is evident from the relationship between the
existence of capital punishment and murder rates.® Critics of executions find deterrence to fail, but |
think the more reasonable conclusion to draw is that the relationship is simply equivocal. Regardless, it
is simply not clear that this sort of deterrence works. Would there be a stronger deterrence relationship
with torture than with execution? | am not inclined to hazard an a priori guess on this one, other than
to say that the answer surely is not obvious either way; regardless, we will not ever have the empirical
data about punitive torture that we would need to resolve it.

Second, though, even on the utilitarian's own terms, torture would be unnecessary: all that
would matter would be the appearance of torture and not the torture itself, so long as the illusion were
believed. In other words, to deter would-be criminals, we do not need to actually torture convicted
criminals, but rather only to lead those would-be criminals to believe that they would be tortured were
they to commit some (sufficiently serious) crime. Given all the pain that actual torture would create, it
would surely be worthwhile to seek alternatives, even at the risk of those alternatives being exposed

(i.e., so long as that risk were low enough but the pain caused by torture high enough, the hedonic

>? See, for example, Hugo Adam Bedau, The Death Penalty in America: Current Controversies (New York: Oxford
University Press, 1998).
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calculus would still tell us not to torture). And there are various other curiosities to the deterrence
theory of punishment; one of these is that we need not punish a guilty person at all, but rather someone
we could hold up as a guilty person. Regardless, whether a utilitarian or not, there are myriad reasons
to think that punitive torture is not justified.

Turning to terroristic torture, consider Argentina's so-called "Dirty War" (Guerra Sucia) which
took place during the late 1970s and early 1980s. Following the return from exile of Juan Perén in 1973
and his death the following year, his wife, Isabel Martinez de Perén, ascended to the Argentinean
presidency. She was deposed two years later and replaced by a military junta—led by Jorge Rafaél
Videla—that took the previous government's anti-left-wing policies to an extreme, directing particular
hostility toward trade-unionists and other activists. Torture against Videla's opponents was widespread,
as was their disappearance and execution; estimates hold that somewhere in the vicinity of 15,000
people were killed under his regime.”® Even more expansive was the torture that took place in Augosto
Pinochet's control of neighboring Chile from 1973-1990. Pinochet quickly deposed Salvador Allende, the
previous president of Chile, a mere twenty days after Allende had appointed Pinochet as head of the
Chilean army. Over the years of Pinochet's rule, a comparatively-low 3,000 people were killed,** but
torture was widespread, being practiced against 30,000 citizens.>®> The report that documented the

extent of torture furthermore revealed over 800 clandestine torture centers, as well as 18 different

>* For more detail, see Marguerite Feitlowitz, A Lexicon of Terror: Argentina and the Legacies of Torture (Oxford:
Oxford University Press, 1999). See also Paul H. Lewis, Guerillas and Generals: The "Dirty War" in Argentina
(London: Praeger Publishers, 2002).

>* Report of the Chilean National Commission on Truth and Reconciliation, trans. Phillip E. Berryman (Notre Dame,
IN: Notre Dame Press, 1993). Available at http://www.usip.org/library/tc/doc/reports/chile/chile 1993 toc.html
(accessed May 2, 2009).

> National Commission [Chile] on Political Imprisonment and Torture (2004). The report is more often referenced
by its unofficial name, The Valech Report; this name owes to Bishop Sergio Valech who led the commission that
issued the report.

4-23 |Page


http://www.usip.org/library/tc/doc/reports/chile/chile_1993_toc.html

kinds of torture that were practiced.56 Pinochet was certainly less discriminating than Videla, though,
again, trade unions and political opposition bore specific animus.

Surely more could be said about the details of the atrocities that took place in Argentina and
Chile—as well as myriad other places®’ —but these are sufficient for developing our concept of
terroristic torture. In particular, we have cases wherein a dictator perpetuates torture against his own
population in order to terrorize would-be opposition. This opposition is most ostensibly political, but it
could be any sort of opposition, including economic or cultural. What moral argument could possibly be
advanced in favor of this sort of practice? Deferring that question for now, let us offer several against it.

First, almost by necessity, it has to be used indiscriminately. If it were used more discriminately,
then at least some of the opposition would get away unscathed, thus mitigating the terror that was
meant to be generated; in other words, some of the opposition might reasonably think that it could
evade the torture, thus undermining its efficacy. Rather, the net must be cast too widely rather than
too narrowly in order to achieve the intended aim. But then the obvious problem is that, even by his
own lights, the dictator is torturing (at least some of) the wrong people. Surely this issue will recur in
our subsequent discussion of interrogational torture, when we consider torturing someone without any
intelligence value. For now, though, suffice it to say that the issue in this context is that in the other writ
large insofar as thousands or even tens of thousands of people are being tortured as opposed to, say, a
few hundred that have been treated far less worse at Guantdanamo, at least on average.

Second, there is not even anything prima facie morally wrong with opposing a government, at
least insofar as such opposition is carried out non-violently. Under these South American regimes, even
voicing displeasure with the leadership would have been sufficient to enjoin sufficiently unpleasant

treatment or death. Yet there is no presumptive moral authority of a government against its critics, and

*® |bid. See also Leigh A. Payne, Unsettling Accounts: Neither Truth nor Reconciliation in Confessions of State
Violence (Durham, NC: Duke University Press, 2008), p. 162
>’ For a magisterial cataloguing of these, see Rejali (2007).
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certainly not one that would extend to torture or execution. Even sadistic torture has more going for it
than terroristic torture insofar as some positive moral good (viz., pleasure) is served by it. Terroristic
torture, by contrast, can only appeal to the status quo since it aims at forestalling the dissension that
could undermine the extant government. And, absent some independent argument (e.g., about
continuity, stability, etc.), there is no reason to think that the status quo should be inherently protected.
As those governments were practiced, it is unlikely that any sort of independent argument could be on
offer.

Returning now to the question of the defense to which terroristic torture could appeal, the
principal answer is the self-interest of those who perpetuate it. They might try to offer something else,
like a greater good argument, but it would almost be laughable when, for example, Pinochet's regime
sent upwards of 80,000 citizens to jail and 200,000 more into exile; these are huge numbers and not
ones that some positive good of his government could plausibly absorb. And, in fact, the self-interest
claim is often borne out in practice, such as through Pinochet's tax evasion and embezzlement. Self-
interest—even of an inner circle if not some particular individual—cannot come close to justifying the
harsh treatment of thousands upon thousands of others; the obvious thing to say in these cases of
terroristic torture is simply that such torture was morally wrong.

Could terroristic torture ever be morally permissible? | am inclined to think so, though | am
extremely skeptical whether the requisite conditions could be manifest in practice. Return, for example,
to our discussion of justified terrorism in §2.2: if the only way to defeat a tremendous evil is to terrorize
its citizenry, and if such attacks against the citizenry are less of a moral affront than the evil that would
otherwise result, then | think that the attacks are justified. But there will only be exceptional
circumstances that satisfy these conditions, such as, perhaps, some of the earlier Allied bombings of
Germany in WWII. Imagine now that the only way to stop Hitler would have been to torture German

citizens rather than to bomb them; let us suppose that such torture would, as the bombings did,
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terrorize the population and undermine his core support. In this case would torture be permissible?
Probably, but the imagined hypothetical is so contrary to fact that nothing hangs on it. How would we
have apprehended enough Germans to torture them? (Remember, the bombings killed upwards of a
hundred thousand people.) And how would we have been able to torture them in such a spectacular
way that the terror would be generated? Part of the reason that the bombs worked—and that torture
would likely not—is precisely how visible they were.

The more interesting cases are not the widespread sorts of terroristic torture that we have
heretofore countenanced wherein thousands are tortured such that governments either retain their
power or, in our imagined case, lose it. These cases are either patently unjustified or, at best, it is very
unclear how they actually could be justified in practice. Rather, the interesting cases are ones wherein
we would contemplate the torture of Eva Braun, Hitler's wife, such that he relinquish power and
dismantle his army and government. But is this a case of terroristic torture? | am not sure, but it might
be. In particular, it probably has to do with Braun's moral status and whether or not she is properly
recognized as a noncombatant; her complicity in Hitler's activities might nullify or compromise her
immunity. Assuming that she does retain her immunity, this presents a tough case. Structurally,
though, it is similar to other supreme emergency cases. And even if this designation opens the door for
morally justified terroristic torture, | nevertheless think that the availing cases will be somewhere
between vanishingly and negligibly few. We will return to this issue somewhat in our discussions of
interrogational torture—cf., torturing a terrorist's innocent child—as well as in the last chapter of the
book.

Finally, let us consider interrogational torture directly. This discussion can be somewhat shorter
than some of the others insofar as the rest of the book will be about it, but there are some important
preliminaries to establish from the outset. Interrogational torture aims at the retrieval of information;

some detainee would be interrogated under torture because of actionable intelligence that he is
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presumed to have. Again, more will be said about this later, but there are at least some obvious things
to say up front. First, there must be some reasonable expectation that the detainee actually has the
information for which he will be interrogated. Second, there must be good reason to believe that the
intelligence is actionable, which is to say that, if we were able to acquire the information, we might (or,
more strongly, would) be able to do something important with it, such as save lives. Third, the torture
must be reasonably thought to be the least offensive way to elicit the information, modulo issues of
expediency. If there were some less invasive way to get the information within an appropriate time
frame, there would be no reason to torture. Fourth, whatever torture is administered should be that
which is minimally invasive to acquire the information. Fifth, the moral harms of the torture must be
less egregious than the harms the torture aims to prevent.

There are obviously myriad epistemic worries with all of these conditions and we will address
them in detail in later chapters; the point of mentioning them here is simply to circumscribe some sort
of minimal conditions under which interrogational torture could be reasonably countenanced. The fifth
condition, in addition to having an epistemic component—i.e., we have to know what the harms are—
also has a metaphysical one: we have to be honest and comprehensive about the harms that derive
from interrogational torture and to think critically about whether these can be outweighed by the
benefits. Whatever proposal we develop should also seek to minimize those harms and to maximize
those benefits as surely there are better and worse ways to go. And more needs to be said about the
whole aggregative framework to which this proposal is committed; some moral theorists will reject it
out of hand. This is a lot to do, but all these challenges must be taken seriously.

However we circumscribe the appropriateness of interrogational torture, we should
acknowledge from the outset that this form is morally different from the other forms that we have
previously considered. In particular, interrogational torture aims at a positive moral good, namely the

disarming of some threat. In ticking time-bomb cases—the subject of the next two chapters—a terrorist
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is tortured such that an imminent threat is forestalled, thus saving the lives of potential victims. In these
cases, the point of the torture is therefore to save lives, and lives have moral significance. And this
moral significance only increases as more lives hang in the balance. Whatever else one thinks about
torture, it has to be said that saving lives is a good thing. In this sense, interrogational torture largely
stands apart from sadistic, confessional, punitive, or terroristic torture, none of which portends much
moral promise. So, while there are many open questions about the moral status of interrogational
torture, it at least offers a compelling question. That said, there is no denying that interrogational
torture perpetuates various moral harms. If the case can be made for it, that case has to be made
against a recognition of these harms and a full accounting therein is owed. It is to that discussion that

we how turn.

4.3 Why Is Torture (Intrinsically) Bad?

In this section, we consider why torture is bad. As | said in the opening paragraph of the
previous section—and despite all the other purposes of torture previously discussed—the focus shall
henceforth be on interrogational torture. These other purposes are simply not morally plausible in a
way that interrogational torture might be, so | wanted to present them merely to set them aside. That
said, much of this following discussion still generalizes even if other purposes will no longer be of
particular interest.

There are two basic sorts of moral harms that torture exacts, and | will designate these as
intrinsic and extrinsic. The intrinsic harms are those that lie at the very nature of torture; they are the
harms without which torture would not be torture. Extrinsic harms, on the other hand, are not
inherently part of torture, but nevertheless (might) result from it. So, for example, torture could not be
torture without severe pain or suffering. Pain and suffering are therefore intrinsic harms of torture. In

addition to pain and suffering, torture can lead to various moral harms. For example, torturing terrorists
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might embolden more terrorists to attack us, but there is nothing intrinsic to torture that leads to those
attacks; torture just as well might not have that same effect, depending on the circumstances. As
discussed in the previous section, there are myriad purposes of torture. Sadistic torture, for example,
would not embolden terrorists to attack us since it has nothing to do with terrorists at all. But even the
torture of terrorists would not necessarily lead to more terrorist attacks; maybe the torture is done in
secret, maybe these are timid terrorists that are not emboldened, maybe all the terrorists were
apprehended, and so on. Torture therefore could be torture without leading to more terrorist attacks,
so those attacks are not intrinsic to torture. This is not to deny that, under certain conditions, torture
would lead to more attacks; the point is just that those attacks are extrinsic to the torture itself.

Another way of couching this distinction is to say that extrinsic harms can—whether in principle
or practice—by mitigated. By contrast, intrinsic harms cannot be mitigated since those harms are
inherent to torture. This gives another motivation for the distinction, which is one of presentation. The
intrinsic harms to be discussed in the remainder of this chapter are not up for debate, whereas the
various extrinsic harms are. In particular, we can have substantive debate about whether those extrinsic
harms are likely to result from torture, and we can consider ways in which torture might be practiced to
mitigate those harms. Much of the rest of this book will be about extrinsic harms, and much of that
discussion will be highly contentious. For now, though, let us focus on common ground.

Intuitively, we can conceive of the intrinsic harms as being of two principal sorts. The first, and
easier to understand, is the pain and suffering that torture engenders; the history of torture is rife with
brutal examples in this regard.”® While pain and suffering are principal elements of why torture is bad,
they do not obviously set torture aside from other practices. For example, imagine a beating that is
perpetuated for either of two reasons, whether as torture or else as a general assault. Certainly assaults

are bad, but | submit that our moral intuitions hold torture in even worse regard than assault, even if

>% See Rejali (2007) for comprehensive discussion.
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the physical intervention is identical. For the remainder of this section, our focus will be on a second
class of intrinsic harms, namely those that go beyond pain and suffering.”® Just for emphasis, this is not
to deny that torture can effect tremendous pain and suffering, or that pain and suffering are significant
moral harms. Rather, pain and suffering are less in need of philosophical elucidation than the other
features of torture to which we will now turn.

In pursuing this discussion, let us consider an elegant essay by David Sussman.®® Sussman's
discussion is admittedly framed to emphasize interrogational torture as opposed to other variants,®* but
there are two things to say about that. First, interrogational torture is henceforth our focus, so this
emphasis is fine. Second, much of it still does generalize, though | shall not pay too much attention to
what generalizes and what does not.

As above, Sussman contends that the harms of torture go beyond the pain and suffering that it
portends. Quoting his strategy at length:

...I defend the intuition that there is something morally special about torture that distinguishes it
from most other kinds of violence, cruelty, or degrading treatment. Torture is all of these things,
of course, and is morally objectionable simply as such. What | deny, however, is that the
wrongness of torture can be fully grasped by understanding it as just an extreme instance of
these more general moral categories. | argue that there is a core concept of what constitutes
torture that corresponds to a distinctive kind of wrong that is not characteristically found in
other forms of extreme violence or coercion, a special type of wrong that may explain why we
find torture to be more morally offensive than other ways of inflicting great physical or
psychological harm.®

He then goes on to argue that:

Torture forces its victim into the position of colluding against himself through his own affects and
emotions, so that he experiences himself as simultaneously powerless and yet actively complicit
in his own violation. So construed, torture turns out to be not just an extreme form of cruelty,
but the pre-eminent instance of a kind of forced self-betrayal, more akin to rape than other kinds
of violence characteristic of warfare or police action.®

% As is suggested by the hedging language, | am somewhat skeptical as to whether these other considerations
really amount to anything more than (exacerbated) pain and suffering. | shall offer some comments on that
below, but nothing hangs on it for present purposes.

% David Sussman, "What's Wrong with Torture?" Philosophy & Public Affairs 33.1 (2005): 1-33.

* |bid., p. 4.

®? |bid., p. 3.

® |bid., p. 4.
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Subsequently, Sussman characterizes the relationship between the torturer and the torture victim as
distinctive: the torture victim is completely defenseless against the will of the torturer, and the power
asymmetry between them is absolute. Unlike a simple assault, the torture victim cannot offer any
resistance—e.g., by raising his hands to shield himself—because of restraint or immobilization.
Similarly, the torture victim poses no threat to the torturer, which is different from other
attacker/attacked dynamics: not only can the torture victim not defend himself, he cannot do anything
to the torturer.*

Furthermore, the only assurance that the torture victim has that the torture will ever end are
the assurances of the torturer. So the torturer might say something like "just give me the information
that | need and | will stop", but the torture victim really has no reason to believe this is true. Contrast
this dynamic with that of a soldier under attack by opposing forces: all that the soldier has to do to end
the threat is to surrender. Or he can fight back. The victim of torture, though, is not a threat—at least
in the sense of being a physical threat to his attacker—yet is still subject to attack without being able to
return that attack. Note that this also betrays a connection to just war theory insofar as noncombatants
are owed immunity from attack; if the torture victim is a noncombatant, then it violates the war
convention to assault him.%

One response here is that the torture victim can simply disclose whatever the relevant
information is, thus eradicating whatever reasons the torturer would have for continuing the torture.
Henry Shue considers this line in his classic essay and remains skeptical. For Shue, torture could only be

permissible given that: "the victim of torture must have available an act of compliance which, if

* Ibid., p. 6.

% if he is complicit in an ongoing terrorist threat, then it is not clear to me that he really is a noncombatant, and
even Sussman acknowledges that the terrorist's silence "might well be considered a part of his attack, understood
as temporally extended in action." Sussman (2005), p. 16. However, this is unimportant for my ultimate position:
as | argued in §2.2, | think that noncombatant immunity is derogable in supreme emergencies. Whether a terrorist
remains a combatant or else deserves noncombatancy status, | still think that the assault could—at least in
principle—be justified.
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"%6 He uses this "constraint of possible compliance" to dismiss terroristic

performed, will end the torture.
torture, but allows that such a constraint might be satisfied in interrogational torture. Nevertheless,
Shue thinks that it probably will not be because the torturer will never know whether the torture victim
has fully disclosed all of the information that is being sought.®” For example, imagine that a terrorist
confesses some terroristic plot. Should the torturer stop torturing? Maybe the terrorist knows about
another terrorist plot, despite his assurances that he does not. What would it take for the torturer to

stop? As Sussman writes:

Even if the victim is willing to supply the information or confession that seems to be wanted, she
has no reason to believe that her tormenter will accept it as accurate and complete. Perhaps she
will continue to be tortured "just to make sure," or for some other reason entirely, or for no
reason at all. She can neither verify any claims their tormentor makes, nor rely on any promises
or assurances he offers.*®

So the worry is not just that torture constitutes an attack on a defenseless person, but also that the
attack could be perpetual. | think that there are things to say in response here, though | shall defer
them for now.

Sussman thinks that Kantian moral theory elucidates some of the core moral harms of torture
above and beyond those that the utilitarian can identify. In particular, there is a "profound disrespect

"9 While being more sanguine about

[torture] shows the humanity or autonomy of its victim.
utilitarianism's ability to accommodate these harms, | agree that torture is extremely compromising in
this regard. The pain and suffering generated by torture lead to a further worry about the dissolution of
one's autonomous agency: it is "almost impossible to reflect, deliberate, or even think straight when
one is in agony."”®

Continuing with Kant, torture clearly violates the second formulation of the categorical

imperative which directs us to treat each other as ends and never merely as means. Through torture,

® Henry Shue, "Torture," Philosophy & Public Affairs 7.2 (1978), p. 131 [124-143].
% |bid., p. 135-136.

% Sussman (2005), p. 8.

® Ibid., p. 13.

7 Ibid., p. 14.
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we use the torture victim as a means to our end (e.g., the acquisition of some information), and fail to
respect him as an end in himself. But torture is even worse than this insofar it forces the victim to
conspire against himself and his projects. For example, imagine that | torture someone sadistically, thus
failing to respect his autonomy. Contrast this case with one wherein a terrorist has invested
considerable time in the development of some terrorist plot and is passionately committed to that plot.
Through torture, we acquire information that destroys that plot, thus frustrating his plans. The violation
is worse in the second case than in the first, even though both constitute violations of autonomy. The
reason is not that the terrorist's plans have any sort of positive moral weight in and of themselves—they
surely do not—but they have value to the terrorist, and that value has to fit somewhere within our
normative framework.

Sussman further thinks that torture pits the victim against himself, making him complicit in his
own abuse and suffering. For example, he discusses a common element of torture, which is the denial
of toilet facilities. The problem:

...is not just the infantilizing and dehumanizing disgrace of soiling oneself, but the futile struggle
against one's own body not to do so. The victim confronts the question of whether she was
simply forced to soil herself, or whether she allowed herself to do so, discovering herself to be
willing to purchase some comfort at the price of public or personal humiliation.”*

He continues that:

Torturers often force their victims to stand or maintain contorted postures ("stress
positions") for prolonged periods of time. In these cases, the victim's own efforts to remain in a
particular position serve as the immediate source of his suffering. One of the most common
forms of contemporary torture is "the submarine", a technique that involves repeated partial
drowning. | take it that the torture here is not just the agony of inhaling water, but the hopeless
struggle against one's own desperate urge to breathe that precedes it. Not only does the victim
find himself hurt by his body, but he also finds himself to be the one hurting his body as well, in
some way pushing it against itself.”?

This discussion further elaborates the differences in autonomy violation postulated by my two above

cases and, furthermore, helps set apart what is unique about interrogational torture, namely how it

" Ibid., p. 22.
”2 Ibid., pp. 22-23. Internal footnotes omitted.
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forces the victim to conspire against himself. In principle at least, the torture will end whenever the
victim compromises his own projects. Given that, in practice, it might not, this only makes everything
worse.

In introducing the various harms that torture comprises, | suggested that we focus on harms
other than the pain and suffering in order to figure out what sets torture apart from some other sorts of
treatments. This proposal was meant to be useful and to follow common thinking but, now that it has
been presented, let me go back and briefly challenge it. As a utilitarian, | do not think that there are
moral harms beyond pain and suffering, but | nevertheless think that Sussman introduces important
considerations for thinking about why torture is bad. Despite Sussman's obvious sympathy to Kant, he
acknowledges that utilitarian thinking is important in understanding torture, namely insofar as "[t]he
Kantian seems unable to do justice to what we would normally take to be a clearly nonaccidental truth:
the fact that torture hurts."”

So, for Sussman, the utilitarian and Kantian analyses are complementary; neither tells the full
story on its own. We agree, then, that utility matters. But does Kant matter? Return to our above
example which was meant to frame torture of the terrorist as worse than sadistic torture on the
grounds that the former's interrogational torture, if successful, would lead to the betrayal of his own
commitments and values; assume that nothing similar was going on in the sadistic analogue. It seems to
me that the thing to say is that being complicit in one's own betrayal would, in and of itself, exacerbate
one's pain and suffering. The more one cares about the project, the more pain and suffering would be
associated with contributing to its demise. Or, to put it another way, if there were no more pain and
suffering, then the terrorist case would not be any different than the sadism case.

Many people will surely prefer a different analysis. | make these comments not to be

convincing, but rather to preclude any accusations of inconsistency as we move forward. My principal

7% Ibid., p. 15. Emphasis in original.
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problem with Kantian approaches will not even be the moral values that they identify, but rather their
absolutism; we will return to this issue in §6.5. For now, there is no disagreement about the moral
importance of the values that Sussman identifies, even if we disagree about how to accommodate them.
As a last remark on Sussman, it is worth noting that even he does not "contend that torture is

categorically wrong, but only that it bears an especially high burden of justification."”

So, again, there
need not be a disagreement.

An approach similar to Sussman's—and with similar Kantian sympathies—comes from Michael
Davis.”” Davis proposes to draw a distinction between "agent-centered" and "victim-centered"
conceptions of torture; he is concerned with defining torture (cf., §4.1), though his discussion is equally
at home in this section about why torture is (intrinsically) bad. According to Davis: "The agent-centered
approach seeks to develop a conception of torture by considering torture (primarily) from the torturer's
perspective...In contrast, the victim-centered approach seeks to develop a conception of torture by

n76

considering torture (primarily) from the victim's perspective. Davis characterizes Sussman's account

as victim-based since Sussman is concerned with torture being a "violent overwhelming of the victim's
agency",”” such as through collusion against himself. Davis, on the other hand, prefers agent-based
accounts, characterizing torture as: "the intentional pushing of a sentient, helpless being to the limit of
its ability to suffer—against the being's will and indifferent to its welfare."”®

Is this a useful distinction and, if so, is there anything to be said for one conception over the

other? Davis has three arguments for the agent-based account over the victim-based account. First, he

thinks that Sussman cannot distinguish between the "ordeal" of torture and "torture proper"; these

* |bid., p. 4.

> Michael Davis, "Torture and the Inhumane," Criminal Justice Ethics 26 (2007): 29-43. See also Michael Davis,
"The Moral Justifiability of Torture and Other Cruel, Inhuman, or Degrading Treatment," International Journal of
Applied Philosophy 19.2 (2005): 161-178.

’® Davis (2007), p. 36.

7 Ibid., p. 36.

’® Ibid., p. 35.
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concepts are not illuminated in the associated discussion, but Davis maintains that there are
compromising ordeals other than torture. His examples including caning and branding, but these miss
the point of Sussman's argumentation insofar as they do not manifest the self-betrayal that Sussman
emphasizes. Or else maybe they do and there is something deeply compromising about these practices;
then Sussman would be able to categorize them as torture. Either way, Davis's challenge is dissolved
since the putative counterexamples are either rejected or else accommodated under Sussman's
account.

Second, Davis complains that Sussman's analysis of the phenomenology of torture is "from the
perspective of a relatively sophisticated victim" and says nothing about "the torture of animals, young
children, the mentally infirm, or others who lack full moral autonomy but who can be tortured."”” My
own intuitions are that this latter sort of torture is actually impossible, so long as the associated
autonomy is substantially lacking. For example, | doubt that it is possible to torture insects, even if we
sometimes (mis-)speak that way; their lack of sufficient cognition simply precludes anything other than
basic assault. To put it another way, | do not see Davis's account as being usefully broader than
Sussman's. Rather, the challenges that Davis offers come at the margins such that—and as in the
preceding paragraph—Sussman can either reject them as being relevant or else accommodate them
under his own view.

Alternatively, this could be the wrong analysis, but then Davis and | would be working as cross-
projects insofar as he is trying to tell us what torture is and | am trying to figure out why interrogational
torture is bad. While | doubt it, maybe Davis is right and Sussman's account is too narrow. Even if this
were true, Sussman's account still captures the wrongness of interrogational torture, since the sorts of
people therein subjugated to it would all share similar phenomenal experiences. If they did not—e.g., if

they were not sufficiently sophisticated and autonomous—then they would not be the sorts of people

”? Ibid., p. 36.
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that would be complicit in the sorts of projects that interrogational torture seeks to compromise. It is
important to figure out what different sorts of torture have in common (e.g., see §4.1), but our current
task is to figure out what is bad about interrogational torture; Sussman's account is particularly
elucidating in this regard.

Davis's third argument against Sussman is the most compelling:

Morality is primarily about agency (what we should do) rather than victimhood (what we
suffer)... What is primarily wrong with any victim-centered approach—not only Sussman's—is
precisely that it is victim-centered, that is, that it focuses on what the victim suffers...whether a
disintegration of personality, sense of betrayal, loss of dignity, or something else, rather than on
what the victimizer (the torturer) intends (whether he succeeds or not).*

If his preferred account is any stronger than Sussman's, | take it to hang on the plausibility of the
distinction that Davis purports to draw between the agent- and victim-centered conceptions. So what
are we to make of this distinction? To me, these conceptions are just opposite sides of the same coin
and are therefore inextricably bound together. Someone cannot cause pain and suffering (agency)
without someone being caused pain and suffering (victim) and vice versa, at least in cases of moral
evaluation (cf., someone being caused pain and suffering by a falling hail stone). Talking agent-wise is
not to add any information over and above what we get by talking victim-wise, but it is rather only to
present the same information from a different perspective. Does the perspective—independent of the
content—matter?

Consider saying that one sports team won or else that its adversary lost: this is just to relay the
same thing differently. Davis would presumably say that this is a bad analogy because "morality is

primarily about agency"®!

whereas winning and losing in sport can be mutually translated; there is not a
reason to privilege winners or losers as there is to privilege agents over victims. Again, though, we do

not gain useful content by using one perspective rather than the other. And, regardless, | do not share

his view about the priority of agency, particularly if that is supposed to have some upshot in terms of

% Davis (2007), p. 37.
 Ibid., p. 37.
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intentional action (i.e., the moral metric by which Kantians assess agency). If someone intended to
torture yet failed to achieve the desired pain and suffering (e.g., because some torture device failed), |
think that would be morally preferable than someone causing pain and suffering unintentionally (e.g.,
because some torture device was merely meant to serve as a threat and inadvertently deployed). Davis,
pace Kant, would have to say the reverse.

That said, | do not think that the agent-centered conception is any worse than the victim-
centered conception, just that they are not usefully distinct. Certainly interrogational torture is bad
because it leads to pain and suffering. It is bad because it threatens self-betrayal, and because it
proffers a torturer whose precise design is to elicit that self-betrayal. The prospects of this self-betrayal
undoubtedly exacerbate whatever pain and suffering would otherwise have been on offer (cf., merely
sadistic torture), and we can either accommodate this exacerbated pain and suffering into a utilitarian
framework—as would be my preference—or else introduce non-utilitarian considerations to
accommodate these moral harms. And, returning to a distinction that | made at the beginning of this
section, these are only the intrinsic moral harms of torture; there are still myriad extrinsic harms that
have yet to be presented. Given all of these harms, how could interrogational torture possibly be

justified? In the following two chapters, we answer that question.
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