Chapter 3 : The War on Terror and the Ethics of Exceptionalism®

Having now developed an account of terrorism and its associative moral import, let us now
consider ways in which terrorism—and our response to it—has challenged traditional norms. This
chapter serves as a transition into the second part of the book wherein the focus shifts from terrorism
to torture: torture is one of the tools that some are tempted to license in our fight against terrorism.
While the content of this chapter largely generalizes beyond torture, my views on torture certainly
motivate some of my thinking at this more general level. Nevertheless, the present project largely floats
free of substantive arguments regarding torture that will be developed in the remainder of this book.

As a quick locutionary note, the fight against terrorism often goes under the moniker of "the
war on terror", though we might wonder about the appropriateness of this tag line. Wars are fought
against states—not concepts—and perhaps the war on terror is more metaphorical (cf., the war on
drugs) than descriptively accurate. Or, as with the war on drugs, much of the resistance could come
from law enforcement rather than military, thus further attenuating the ascription of 'war'. For our
purposes, though, none of this is matters insofar as nothing of conceptual—if not rhetorical—force

hangs on it. With that disclaimer, | propose to follow standard parlance in what follows.

3.1 The War on Terror

Since 9/11, we have been told that the nature of war has changed and that our approaches to it
must be updated lest we be unable to defend ourselves.” Traditional wars, including ones as recent as
the United States' first incursion in Iraq, have tended to be fought on battlefields. The distinction

between combatants and non-combatants has been clear, not least of all because combatants wore

! This chapter was published in somewhat modified form as Fritz Allhoff, “The War on Terror and the Ethics of
Exceptionalism,” Journal of Military Ethics 8.4 (2009): 265-288. Adapted with permission.
? See, for example, Neta Crawford, "Just War Theory and the US Counterterror War," Perspectives on Politics 1.1
(2003): 5-25.
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uniforms whereas non-combatants did not. Civilians have been largely exonerated from risk during
these conflicts: while collateral damage has always been a part of warfare, the risk to civilians was
unintended but foreseen. The non-involvement of civilians was effected not just by clear identification
thereof, but also by the abovementioned separation between them and the conflict. Wars were fought
between state actors with transparent chains of command, a high degree of centralization, and obvious
diplomatic and political outlets. To be sure, there are numerous exceptions to these features of
conflicts, though it is uncontroversial that they have, historically, been largely instantiated in those
conflicts. Not only have we been able to characterize conflicts in these ways, we have adopted norms
that explicitly require many of them; these have been codified both legally and in the just war tradition.?

The contemporary advent of terrorism, however, compromises all of these features.* Wars are
not fought on conventional battlefields but rather in urban centers. The combatant/non-combatant
distinction has become blurred, at least insofar as combatants are no longer readily identified; certainly,
they commonly lack military uniforms. But the distinction has been further blurred insofar as non-
combatants often provide material support for combatants through positioning, sustenance,
communication, and so on. Can these non-combatants be justly targeted? Are they properly designated
as non-combatants? Not only do such people, whether willing or unwilling, become complicit in some of
these cases, but non-combatants on the other side become targets. In fact—and as we saw in §1.3—
this is one of the hallmarks of terrorism: the targeting of non-combatants. So, again, the effects that

terrorism has on the combatant/non-combatant separation is two-fold: terrorists incorporate non-

3 See, for example, Michael Walzer, Just and Unjust Wars, 4th ed. (New York, NY: Basic Books, [1977] 2006). Also,
see the classic treatment of just war theory by Thomas Aquinas in Summa Theologica, trans. by the Fathers of the
English Dominican Province (New York, NY: Benziger Books, 1948), Question 40, esp. Article 1. See also Brian
Orend, "War," Stanford Encyclopedia of Philosophy, available at http://plato.stanford.edu/entries/war (accessed
May 2, 2008).

* See, for example, Timothy Shanahan (ed.), Philosophy 9/11: Thinking about the War on Terror (Peru, IL: Open
Court Publishing Company, 2005). For skepticism on the distinctiveness of terrorism, see Lionel K. McPherson, "Is
Terrorism Distinctively Wrong?" Ethics 117 (2007): 524-46.
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combatants on their side into the conflict while, at the same time, threatening non-combatants on the
other side.” Finally, terrorists are (usually) not state actors. It is therefore often unclear what their
command structures are, which are usually decentralized. And traditional tools, such as diplomacy and
other political interventions, are less effective insofar as we often would not even know who to
approach in the first place and, regardless, the ideological commitments of terrorist groups could render
such measures futile.

Given that terrorists change the landscape of warfare, we can then ask whether those who
attempt to combat these terrorists are justified in changing their tactics as well. Does the fact that
terrorists are no longer playing by the traditional rules license the terrorists' opponents to play by
different rules as well? If so, what should the new rules be? How do we justify them?

Before moving forward, let us identify some archetypical practices that have catalyzed new
discussion vis-a-vis their role in opposing the war on terror. Interrogational torture is an obvious
archetype, and one that will occupy us in subsequent chapters. For the purposes of this chapter,
however, it is also worth pointing to assassination and enemy combatancy/prisoner of war (POW)
status; these will also help us to develop our account of exceptionalism.® None of these is a historically
novel issue, but each had a reasonably clear status in pre-9/11 norms (both in the US and abroad). Since
9/11, however, these norms have come under pressure and/or been subject to violation.

While we will consider torture at length in due course, suffice it to say that it has been widely

decried as a violation of basic human rights as well as of international law. The opposition to torture has

> For more discussion, see Tamar Meisels, "Combatants—Lawful and Unlawful," Law and Philosophy 26.1 (2007):
31-65.
® Michael Gross has also discussed blackmail as such a practice, though | will not consider it here. See Michael L.
Gross, Moral Dilemmas of Modern War (Cambridge: Cambridge University Press, 2009). The development of
chemical and biological weapons might also be visited in this context. See Melinda Cooper, "Pre-Empting
Emergence: The Biological Turn in the War on Terror," Theory, Culture, and Society 23.4 (2006): 113-35. Cooper is
especially interested in germ warfare and the US military’s growing interest in biodefense research. See also Fritz
Allhoff (ed.), Physicians at War: The Dual-Loyalties Challenge (Dordrecht: Springer, 2008), esp. Part Ill.
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been codified in various declarations and conventions, including, but not limited to: §5 of the Universal
Declaration of Human Rights (1948);” §3.1a, §17, §87, and §130 of the Third Geneva Convention (1949);?
the Declaration of Tokyo (1975);° and the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1975/1987)."° However, since 9/11, the torture debate has
resurfaced. While few have overtly called for the legitimization of torture, the strategy employed by the
Bush Administration bears notice. For example, §17 of the Third Geneva Convention says that "[n]o
physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war to

secure from them information of any kind whatever.""*

By denying suspected terrorists prisoner of war
status (see below), §17 would seemingly not attach. The Bush Administration has also endorsed
coercive techniques that, in its estimation, nevertheless fall short of torture.> Furthermore, the Bush
Administration employed counsel, John Yoo, whose infamous "torture memos", sought to give legal
grounding to torture or torture-like techniques (see §4.1 for more discussion).™

The point of this chapter is not to evaluate any of these claims, but rather to observe that, post-

9/11, proscriptions on torture have come under debate, both morally and legally. And, lest we lay this

” Universal Declaration of Human Rights, available at http://www.unhchr.ch/udhr/lang/eng.htm (accessed
February 8, 2010).
8 Third Geneva Convention, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68
(accessed February 8, 2010).

® Declaration of Tokyo, available at http://www.cirp.org/library/ethics/tokyo/ (accessed May 5, 2008).

% The Convention against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT),
available at http://www.unhchr.ch/html/menu3/b/hcat39.htm (accessed February 8, 2010). CAT has a somewhat
complicated legislative history, thus making it unclear how to date it. The General Assembly of the UN adopted
CAT in 1975. It was then opened for ratification by signatory countries in 1985; CAT entered into force once it was
ratified by the 20th country, which happened when Canada ratified it in 1987. 1975 and 1987 are therefore both
commonly listed as dates, depending on what the date is meant to represent.

1 Third Geneva Convention, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68
(accessed February 8, 2010).

12 see, for example, Jessica Wolfendale, "Torture Lite and the Normalization of Torture," Ethics & International
Affairs 29.1 (2009): 47-61.

3 Henceforth, | shall just use 'torture’, though | mean it to include most sorts of coercive interrogations. This
locution is not meant to morally load those practices, but rather is undertaken for facility and concordance with
common usage. See §4.1 for more discussion.
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wholly at the feet of the unpopular Bush Administration, it is worth noticing that, as recently as 2005,
the majority of Americans thought that the torture of terrorists was justifiable in some situations.*
Even the academy has turned significant energies to exploring the morality of torture, though most of
the sentiment has been decidedly negative. Regardless, the phenomenon of this amassing literature on
torture suggests that new questions are being raised.

The central point is that a practice that had previously been highly proscribed has now been met
with more sympathy, at least in some circles. And why? The reason is the contention that torture is an
essential tool to fighting terrorism; that, without torture, we will be unable to protect our citizenry and
unable to fully effect our countermeasures to terrorism. What we want to explore in this chapter is,
again, not whether this is true (for that see, especially, Chapter 7) but rather the sort of conceptual and
moral apparatus terrorism affords us relative to existing legal or moral norms.

Let me raise two other practices that are similar to torture in the sense that proscriptions

against them are being revisited in light of the war on terror. First, consider assassinations.”

Historically, these have played an important role in warfare and in thinking about warfare;*® Sun Tzu

% Associated Press, "Poll Finds Broad Approval of Terrorist Torture," December 9, 2005, available at

http://www.msnbc.msn.com/id/10345320/ (accessed May 5, 2008). | suspect that public sentiment against
torture has been rising in the past couple of years, though that is just a hypothesis; | could not find more recent
data. Regardless, polls are fickle, so we should not take them too seriously.
3 In the literature, we see the term 'assassination' alongside the closely-related 'targeted killing', though these
distinctions are never made clear. According to Michael Gross (personal communication, May 5, 2008),
assassination is linked to "perfidious killing in war", while 'targeted killing' lacks this connotation; it is therefore less
morally loaded. However, some interpret 'targeted killing' as being a sort of extra-judicial execution, and therefore
more appropriate to law enforcement rather than to armed conflict. | shall use 'assassination' for my discussion,
though take it that discussion would apply equally to targeted killing.

Regarding 'assassination' itself, Franklin Ford defines it as "the intentional killing of a specified victim or
group of victims perpetrated for reasons related to his (her, their) public prominence and undertaken with a
political purpose in view." Franklin L. Ford, Political Murder: From Tyrannicide to Terrorism (Cambridge, MA:
Harvard University Press, 1985), p. 2. For some other conceptual work on assassination see Harold Zellner (ed.),
Assassination (Cambridge: Schenkman, 1974). Especially helpful is James Rachels, "Political Assassination" in
Zellner (1974), pp. 9-21.
'® A good historical account of assassinations is Ford (1985).
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mentions assassinations in his Art of War,"” Machiavelli discusses the importance of protecting against
them in The Prince,"® and Thomas More wrote about the potential moral advantages of assassination in
terms of effecting a quicker end to hostilities.’® Pre-9/11, though, assassination was clearly not allowed
in the US, nor by its agents operating abroad. In 1976, President Ford issued Executive Order 11905
which stated (in §5g, "Restrictions on Intelligence Activities") that "[n]Jo employee of the United States
Government shall engage in, or conspire to engage in, political assassination."”® This apparent ban on
assassination was reaffirmed in subsequent executive orders by President Carter in 1978°" and President
Regan in 1981.”> However, just weeks after 9/11, President Bush signed an intelligence "finding", which
authorized "lethal covert action" against Osama Bin Laden.”® While the word 'assassination' is not
explicitly used here, it is nearly impossible to interpret this action from Bush as not relaxing the
strictures earlier emplaced by Ford.

As in the torture case, the argument for assassination derives from a post-9/11 climate:
terrorists, especially high-impact ones, can effect a tremendous amount of damage and take many
civilian lives. Assassination can neutralize the targeted terrorists and, perhaps, save many lives. And, in
this climate, the legitimacy of assassination has again become a prominent issue.”® Why not use regular

law enforcement to apprehend and prosecute those terrorists? This is an important question being

Y Sun Tzu, The Art of War, trans. Lionel Giles ([6th C. BCE] 1910), esp. Ch. XIll.  Available at

http://www.gutenberg.org/etext/132 (accessed May 5, 2008).

® Nicold Machiavelli, The Prince, trans. W.K. Marriott ([1515] 1908), esp. Ch. XIX.  Available at

http://www.constitution.org/mac/prince00.htm (accessed May 5, 2008).

® Thomas More, Utopia (New York: Appleton-Century-Crofts, 1949), p. 65. Referenced in Andrew Altman and

Christopher Heath Wellman, "From Humanitarian Intervention to Assassination: Human Rights and Political

Violence," Ethics 118 (2008), pp. 251-252 [228-257].

2% Gerald R. Ford, "Executive Order 11905: United States Foreign Intelligence Activities" (February 18, 1976),

available at http://www.ford.utexas.edu/LIBRARY/speeches/760110e.htm#SEC.%205 (accessed May 5, 2008).

2 Jimmy Carter, "Executive Order 12036: United States Foreign Intelligence Activities" (January 24, 1978),

available at http://www.fas.org/irp/offdocs/eo/e0-12036.htm (accessed June 3, 2008).

> Ronald Reagan, "Executive Order 12333: United States Intelligence Activities" (December 4, 1981), available at

http://www.fas.org/irp/offdocs/e012333.htm (accessed June 3, 2008).

2 Bob Woodward, "CIA Told to Do 'Whatever Necessary' to Kill Bin Laden," Washington Post, October 21, 2001:

AO1.

** Ward Thomas, "The New Age of Assassination," SAIS Review 25 (2005): 27-39. See also Gross (unpublished).
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discussed in the literature, and | do not plan to address it here.” Suffice it to say that at least part of the
answer has to do with expediency: assassinations might be carried out faster than law enforcement and
the judicial process can operate. Furthermore, we also may not always have the diplomatic or
jurisdictional avenues that would otherwise empower law enforcement, thus rendering that option
moot. It is also worth noticing that the executive orders from 1976-1981 were during the Cold War,
particularly when the USSR thought that we might have been plotting assassinations of Fidel Castro; our
presidents' actions were at least as much to allay Cold War hostilities as with any other concern.
Therefore, at least part of the historic impetus against assassination lies in antiquated concerns.

Finally, consider the treatment of POWs. The Third Geneva Convention clearly delimits how
POWs can and cannot be treated; we have already seen above that any sort of coercive interrogation is
clearly proscribed, though other issues are addressed as well.?® The detention facilities at Guantanamo
and Abu Ghraib almost certainly failed to live up to these requirements. This was not, however, for
some sort of mere complacency on the behalf of the Bush Administration, but rather through an explicit
position that the Convention does not apply. As has now become controversial, the Administration
applied "enemy combatancy"—as opposed to POW-—status on the detainees, thus abrogating
substantial restrictions on their treatment. However, despite widespread opinion, the Bush
Administration did not create this status, which was originally proffered in a 1942 Supreme Court case,

Ex Parte Quirin. The ruling held that:

% For discussion of this question see, for example, Altman and Wellman (2008); Steven R. David, "Israel’s Policy of
Targeted Killing," Ethics and International Affairs 17.1 (2003): 111-26; Michael L. Gross, "Assassination and
Targeted Killing: Law Enforcement, Execution, or Self-Defence?", Journal of Applied Philosophy 23.3 (2006): 323-
335; Asa Kasher and Amos Yadlin, "Military Ethics of Fighting Terror: An Israeli Perspective," Journal of Military
Ethics, 4.1 (2005): 3-32; Stephen Kershnar, "Assassination and the Immunity Theory," Philosophia 33.1-4 (2005):
129-47; Tamar Meisels, "Targeting Terror," Social Theory and Practice 30.3 (2004): 297-326; and Daniel Statman,
"Targeted Killing," Theoretical Inquiries in Law 5.1 (2004): 179-198.

26 The complete text of the Third Convention is available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68
(accessed May 5, 2008).
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..the law of war draws a distinction between the armed forces and the peaceful populations of
belligerent nations and also between those who are lawful and unlawful combatants. Lawful
combatants are subject to capture and detention as prisoners of war by opposing military forces.
Unlawful combatants are likewise subject to capture and detention, but in addition they are
subject to trial and punishment by military tribunals for acts which render their belligerency
unlawful. The spy who secretly and without uniform passes the military lines of a belligerent in
time of war, seeking to gather military information and communicate it to the enemy, or an
enemy combatant who without uniform comes secretly through the lines for the purpose of
waging war by destruction of life or property, are familiar examples of belligerents who are
generally deemed not to be entitled to the status of prisoners of war, but to be offenders against
the law of war subject to trial and punishment by military tribunals. 7

Under the Bush Administration, this legal category effectively allowed foreign detainees to be held
indefinitely, both without Geneva Convention protections and without access to the (civilian) legal

%29 _or at least it did before being eroded by two Supreme Court decisions.® As a justification

system
for this approach, we were told by White House Counsel Alberto Gonzales that the war on terror
constitutes a "new paradigm" and "renders obsolete Geneva's strict limitations on questioning of enemy
prisoners and renders quaint some of its provisions."*!

Similar sentiments were expressed by Major General Geoffrey Miller, the former commanding

officer at Guantdnamo, who said: "[Joint Task Force] Guantdnamo's mission is to detain enemy

7 Ex Parte Quirin, 317 us 1 (1942), available at
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=317&page=1 (accessed May 35,
2008). (The case upheld the jurisdiction of a United States military tribunal over a group of German saboteurs that
has been apprehended in the US, two of whom were American citizens.)

%8 See, for example, Sean D. Murphy (ed.), "Ability of Detainees in Cuba to Obtain Federal Habeas Corpus Review,"
American Journal of International Law 98.1 (2004): 188-90. For critical discussion, see Terry G. Gill and Elies van
Sliedregt, "Guantanamo Bay: A Reflection on the Legal Status and Rights of 'Unlawful Enemy Combatants," Utrecht
Law Review 1.1 (2005): 28-54.

» | thank Don Scheid (personal communication, December 16, 2009) and Jonathan Marks (personal
communication, December 18, 2009) for helpful discussions on enemy combatancy status. As Professor Marks
pointed out, enemy combatancy status is not recognized in international law, nor in the Third Geneva Convention
(which post-dated Quirin).

% see Hamdan v. Rumsfeld 548 U.S. 557 (2006). Available at http://www.law.cornell.edu/supct/html/05-
184.7S.html (accessed February 8, 2010). See also Boumediene v. Bush 553 U.S. 723 (2008). Available at
http://www.law.cornell.edu/supct/htm|/06-1195.ZS.html (accessed February 8, 2010). President Bush signed the
Military Commissions Act of 2006 (MCA) into law following an unfavorable ruling in Hamdan; Boumediene found
the §7 of the MCA—which denied habeas corpus to unlawful enemy combatants—unconstitutional. See also note
49 below.

3 Alberto R Gonzales, Memorandum for the President, January 25, 2002, available at
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.25.pdf (accessed May 5, 2008), Cited in Jonathan
Marks, "9/11+3/11+7/7=?: What Counts in Counterterrorism," Columbia Human Rights Law Review 37.3 (2006),
pp. 101-161, p. 118.
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combatants and then to gain intelligence from them to be able to win the global war on terrorism. And
so we are detaining these enemy combatants in a humane manner... and in accordance, as much as we

can, with the Geneva Convention."*

This emphasis on intelligence and the defeasible commitment to
the Geneva Convention is endemic of the post-9/11 era. (Following his service at Guantdanamo, General
Miller was sent to Abu Ghraib, where it is widely believed that he transformed the interrogation
program to include some of the more aggressive techniques practiced at Guantanamo.*?)

Myriad moral and legal issues are raised by this approach,® though its contribution to our
discussion is to provide a third example of a way in which terrorism, or at least our response to it, has
challenged pre-existing norms. Having now sketched how these three issues—torture, assassination,

and enemy combatancy status—have been affected post-9/11, let us now move on to a more general

and theoretical discussion of exceptionalism (§§3.2-3.5) and its ethical upshots (§3.6).

3.2 Exceptionalism

In this section—and incorporating the above-mentioned and other examples—I will develop a
general and theoretical account of exceptionalism. By this | mean that the war on terror, through its
novel face and extreme stakes, suggests to some that we need to make exceptions to traditional

norms.® In §3.6, | will consider some of the ethical issues that attach to this discussion, but the

32 Erik Gandini and Tarik Saleh (Directors), Gitmo: The New Rules of War [Motion Picture] (Sweden: Atma Media
Network, 2005), 22:58-23:21.

** For more discussion of these techniques, see Wolfendale (2009).

3 See, for example, Michael W. Brough, "Legitimate Combatancy, POW Status, and Terrorism," in Shanahan
(2005), pp. 205-222. See also note 30 above.

* For a contrary position, see Andrew Fiala, "A Critique of Exceptions: Torture, Terrorism, and the Lesser Evil,"
International Journal of Applied Philosophy 20.1 (2006): 127-42. Fiala is worried that exceptions can ultimately
normalize immoral behavior. This seems a misplaced worry to me insofar as the exceptions that are of interest to
us are the ones that are morally justifiable; there is no reason to consider morally unjustifiable exceptions.
Therefore, what we are normalizing is not immoral behavior, but rather behavior that, in other contexts, was not
necessary. If the worry is that the normalized behavior would persist if and when the present context reverted to
the earlier one, then this becomes more interestingly legislatively than philosophically. Philosophically, there
would be no longer any justification for the exception, so the unexcepted norm should be restored. Exceptions in
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intermediate sections are largely conceptual. Surprisingly, the literature bears little work on the
doctrine of exceptionalism, a deficiency that this chapter aims to ameliorate.*® In particular, there are
four elements that an account of exceptionalism should provide. First, it should tell us what the
exception is t0. Second, it should tell us what is being excepted. Third, it should properly delimit the
scope of the exceptions. Fourth, it should tell us why the exception is being made.

Let me briefly expand on each of these elements before moving forward. The semantics of
'exceptionalism' mandate that something is being excepted vis-a-vis some category. Consider, for
example, some school rule which holds that all students must be in the classroom except those with a
hall pass. The exception, then, is to the otherwise inflexible stricture that all students must be in the
classroom (element 1). When we talk about what exceptions are to, we are looking for some sort of
stricture that would apply in absence of the exception. The strictures that we are primarily interested in
are moral and legal ones, so | will most commonly just refer to 'norms’', which we can take to be usefully
ambiguous between either of these two classes; nothing in the following analysis hangs on the various

distinctions between them.?” Second, we have to be precise about what is being excepted (element 2);

war are also considered in David Rodin, "The Ethics of War: State of the Art," Journal of Applied Philosophy 23.3
(2006): 241-6.

*® There is a growing literature on moral particularism, though much of it is orthogonal to the present project. In
its more extreme forms, moral particularism denies that there are moral principles. More conservatively, it admits
of moral principles, but denies the preeminence of these principles. See, for example, Brad Hooker and Margaret
Little (eds.), Moral Particularism (Oxford: Oxford University Press, 2000) and Jonathan Dancy, Ethics without
Principles (Oxford: Clarendon Press, 2004). See also Jonathan Dancy, "Moral Particularism," Stanford Encyclopedia
of Philosophy, available at http://plato.stanford.edu/entries/moral-particularism/ (accessed May 19, 2008). Some
of this literature mentions exceptions. See, for example, Jonathan Dancy, "Defending Particularlism,"
Metaphilosophy 30.1-2 (1999): 25-32 and Alan H. Goldman, Practical Rules: When We Need Them and When We
5 2 y{@riibridge: Cambridge University Press, 2001).

* Note, though, that exceptionalism can be construed even more generally than moral and legal norms. Consider,
for example, Mendel’s Second Law (the Law of Independent Assortment), which holds that the inheritance pattern
of one trait will not affect the inheritance pattern of another trait. However, this is not quite right: this "law" is
true except when genes are linked to each other (as might happen with genes proximally situated on the same
chromosome such that they might segregate together during meiosis), in which case it is not. Again, the exception
is to some stricture (viz., that independent assortment is required), and what is being excepted is some
phenomena (viz., transmission of linked genes). My analysis can similarly accommodate these examples as well,
though the emphasis will be on exceptions to moral and legal norms.

3-10|Page


http://plato.stanford.edu/entries/moral-particularism/

in the above example, it is obviously whatever students hold hall passes. Importantly, the exceptions
have to be granted to a proper subset of whatever the norm binds (including the empty set®®). So, for
example, teachers are not excepted from the norm that all students must be in the classroom since they
are, ex hypothesi, not students. Regarding teachers, the norm simply does not apply, and that is
relevantly different from it having an exception. Therefore, what gets excepted must be something to
which the norm otherwise would have applied absent the exception.

Our third element pertains to scope, and | think scope can be understood in various sorts of
ways. Let me herein mention three; these will be discussed in greater detail in subsequent sections.>

First, imagine that we can park on the street except on Tuesdays (when street cleaning takes place). In

*® For example, consider: "All Xs must ¢, except Ys." This norm does not imply that there are Ys; rather, it implies
only that, if there were any Ys, they would not have to ¢. This is still a well-formed excepted norm, even if there
might not be any Ys at present.
* These examples will motivate distinctions similar to those suggested in Marks (2006), esp. pp. 119-120. We both
derive spatial and temporal exceptionalisms, and his collective exceptionalism is similar to my group-based
exceptionalism. Further discussion of his account will appear below.

Marks’s taxonomy also includes "interpretive exceptionalism, in which norms are reinterpreted in order to

narrow the scope of the protection conferred or of the conduct that is prohibited" (Marks 2006, p. 121; author’s
emphasis). His example of this includes (re-)interpretation of torture as that which requires pain "equivalent in
intensity to the pain accompanying serious physical injury, such as organ failure, the permanent impairment of a
significant bodily function, or even death" (Bybee 2002).

Another example he uses is the view once expressed by Department of Defense officials that medically-
trained personnel assigned to develop interrogation strategies at Guantdanamo and Abu Ghraib were not acting as
physicians and, therefore, not subject to the strictures of medical ethics. See M. Gregg Bloche and Jonathan H.
Marks, "When Doctors Go to War," New England Journal of Medicine 352.3 (2005): 3-6.

There are a few different reasons that | do not bring his interpretive exceptionalism into my account.
First, interpretive exceptionalism seems necessarily post hoc, and therefore not very philosophically interesting: of
course people should not change their conceptions of something merely because it is convenient or expedient.
What is interesting, in both the torture and physician cases, is to acknowledge that we have torture or physicians,
and then to talk about whether these things are acceptable or not; mere semantic recourse to move the bar
somewhere else just seems disingenuous rather than philosophically suggestive. Second, | think that the
interesting facets of the interpretive approach—if there are any—can be subsumed under another form of
exceptionalism, most likely group-based exceptionalism. In the torture case, for example, there would be a certain
group of people, namely the interrogatees, who are excepted from protections against some practices. In the
physicians case, there would be a certain group of people, namely medically-trained interrogators, who are
excepted from medical duties. His interpretive exceptionalism can therefore be subsumed under my group-based
exceptionalism (see §3.3 below).
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this case, the scope of the exception is temporal: the norm applies at all times except Tuesdays.
Second, consider that Americans can have wine directly shipped from wineries in California except those
who live in Montana (among some other states).”® In this case, the scope of the exception is spatial:
people who occupy certain spaces have one set of privileges, while those that occupy some other spaces
lack those privileges. Third, consider that all children in Prince George's County, Maryland were
required to be vaccinated against Hepatitis B, except those whose families could demonstrate certain

religious beliefs.*!

In this case, the scope is group-based since some groups (viz., those lacking certain
religious beliefs) are bound by the stricture, whereas others (viz., those having certain religious beliefs)
are excepted.

Let me make several other points regarding scope. First, there need not be single classes of
exceptions, but exceptionalism is rather fully consistent with the following: "All Xs can/cannot/must ¢,
except for Ys and Zs." In the wine shipping case, Montana residents are restricted, but so, at time of
writing, are residents of just over a dozen other states. Each of these states is then an exception to the
norm, and it is irrelevant to their status vis-a-vis that norm what other state's statuses are. In the
vaccination case, those with certain religious beliefs were excepted, but so were those with certain
medical conditions. And, second, these scopes need not be mutually exclusive: some norm could bind
pursuant to two of the above requirements being met and otherwise be excepted. For example, | once

lived on a street in Pittsburgh where you could park only on one side of the street (spatial) on Tuesdays

(temporal). If it was not Tuesday or if there was a spot on the permitted side of the street, then the

40 Wine shipping laws are available online from the Wine Institute at

http://www.wineinstitute.org/initiatives/stateshippinglaws (accessed May 6, 2008). For discussion, see Drew
Massey, "Shipping across State Lines: Wine and the Law", in Fritz Allhoff (ed.), Wine & Philosophy (Oxford:
Blackwell Publishing, 2008), pp. 275-287.

* sarah Abruzzese, "Maryland Parents Told to Have Children Immunized," New York Times, November 18, 2007,
available online at http://www.nytimes.com/2007/11/18/us/18vaccine.htm| (accessed May 27, 2008). See also
Gail Russell Chaddock, "One Maryland County Takes Tough Tack on Vaccinations," Christian Science Monitor,
November 19, 2007, available online at http://www.csmonitor.com/2007/1119/p02s04-ussc.html| (accessed May
27, 2008).
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stricture was excepted. The interplay among these different scopes can give rise to more complex
norms and exceptions but, conceptually, such interplay is straightforward.

In addition to the above comments regarding scope, | take there to be another feature which is
more pragmatic than conceptual. To wit, it should be the case that there are fewer exceptions to the
norms than cases in which the norms apply. Again, this is not conceptually required, but failing this
desideratum would otherwise give rise to poorly-specified norms. For example, | could have a "norm"
which says that everyone must serve on university service committees, except those that do not work at
universities. And, undoubtedly, this is true. But it is not useful, and the problem lies in scope. The
proper norm is not this one, but rather that all university employees must serve on university service
committees: the people that are "excepted" from the first norm never should have been included in its
scope in the first place.

Finally, there must be reasons for the exceptions (and for the norms), lest they be arbitrary or
capricious. This issue of justification will be deferred until §3.6 when we consider the ethics of
exceptionalism, though | certainly take it to be part of the conceptual requirements that we are
discussing here. And, in every one of the cases above, we can easily supply reasons for both the norms
and the exceptions, while withholding judgment on their relative merits.

| now want to take the above framework and return to a discussion of exceptionalism as
pertains to the war on terror in particular. In a recent essay, Jonathan Marks writes about the history
that "compartmentalization" has had on various military conflicts; his compartmentalization bears on
my group-based exceptionalism insofar as both effect varying treatments for some groups. Marks
argues that:

The wars between the city-states of ancient Greece, as well as war waged by Alexander the Great
against the Persians, were marked by respect for the life and personal dignity of war victims.
Temples, embassies, and priests of the opposing side were spared and prisoners of war were
exchanged. Yet both the Greeks and Romans failed to demonstrate similar respect for those
regarded as barbarians... More recently, Nazi doctors perceived Jews as Untermenschen (or sub-
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humans) who where, by reason of this categorization, not protected by the 1931
Reichsgesundheitsrat regulations prohibiting human experimentation that was fatal, disabling, or
conducted without the voluntary consent of the subject.*’

These are some pre-9/11 examples of group-based exceptionalism: whether the "barbarians" are
excepted from certain forms of respect or the Jews were excepted from legal protections, the examples
are ones in which group membership changed the norms that were afforded to some population. As |
will argue below, | think that most of the significant exceptionalisms that are endemic of the post-9/11

era are group-based exceptionalisms, as opposed to the other two variants that | have identified.

3.3 Temporal Exceptionalism

Before turning to that argument, though, let us consider some post-9/11 exceptionalisms that
are not group-based, as these are worth considering. So, for example, consider the USA PATRIOT Act,®®
which | take as an example of temporal exceptionalism, as does Marks. In this original legislation, there
were various provisions—so-called "sunset provisions"—that were to expire on December 31, 2005,

unless they were reauthorized by Congress.* In fact, most of these provisions were made permanent

2 Marks (2006), p. 119. See also Dieter Fleck (ed.), Handbook of Humanitarian Law in Armed Conflicts (New York:
Oxford University Press, 2000), p. 13. See also Robert Baker, "A Theory of International Bioethics:
Multiculturalism, Postmodernism and the Bankruptcy of Fundamentalism," Kennedy Institute of Ethics Journal 8.3
(1998), pp. 201, 211 [201-31]. Both cited in Marks (2006), p. 119.

3 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism
(USA  PATRIOT Act) Act of 2001, Pub. L No. 107-56, 115 Stat. 272, available online at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=107 cong public laws&docid=f:publ056.107
(accessed May 9, 2008).

* For list of these provisions, see Charles Doyle, "Patriot Act: Sunset Provisions that Expire on December 31,
2005," (Washington, DC: Congressional Research Service), available at http://www.fas.org/irp/crs/RL32186.pdf
(accessed May 9, 2008). They include: §201 (wiretapping in terrorism cases); §202 (wiretapping in computer fraud
and abuse felony cases); §203(b) (sharing wiretap information); §203(d) (sharing foreign intelligence information);
§204 (Foreign Intelligence Surveillance Act (FISA) pen register/trap and trace exceptions); §206 (roving FISA
wiretaps); §207 (duration of FISA surveillance of non-US persons who are agents of a foreign power); §209 (seizure
of voice-mail messages pursuant to warrants); §212 (emergency disclosure of electronic surveillance); §214 (FISA
pen register/trap and trace authority); §215 (FISA access to tangible items); §217 (interception of computer
trespasser communications); §218 (purpose for FISA orders); §220 (nationwide service of search warrants for
electronic evidence); §223 (civil liability and discipline for privacy violations); and §225 (provider immunity for FISA
wiretap assistance. Cited in Marks (2006), p. 121.
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by Congress; only §206 and §215 were left as sunset provisions, now set to expire in February, 2011.
Some other provisions were slightly modified.*

As originally legislated, the gist of the PATRIOT Act was that Americans were to have such and
such liberties, except for the dates between its being signed into law (viz., October 26, 2001) and its
then-prospective expiration (viz., December 31, 2005). Since dates are delimiting when the exceptions
are in play, this is an example of temporal-exceptionalism. However, | do not think that temporal
exceptionalism is all that significant in the war on terror. For one, there are very few cases that are
overt ones of temporal exceptionalism; probably the PATRIOT Act is the only substantial one. And, of
course, the bulk of the PATRIOT Act was made permanent, so it is hardly delimiting temporal exceptions
any more. §206 and §215 are the only sections that are still temporally delimited, and they may yet be
made permanent. If they are, then none of the sunset provisions will have actually expired.

But | think it is also unlikely that temporal exceptions are ever what legislators will really be
after. In the wake of 9/11, the Bush Administration presented a controversial legislation that, even in
that political climate, would have been hard to make permanent. To my mind, the sunset provisions are
more of a test run or political compromise than an end in themselves, as the now-permanence of most
of the PATRIOT Act indicates. This is probably not always the case for sunset provisions, though the
exceptions are strange cases.*® For example, John Adams and the Federalist Party passed the Alien and

Sedition Acts (1798), which were meant to limit political opposition to an undeclared naval war on

*> The PATRIOT Act was renewed and amended through two subsequent pieces of legislation. The first was the
USA PATRIOT Improvement and Reauthorization Act of 2005, 109-333, H.R.3199. Available at
http://thomas.loc.gov/cgi-bin/cpquery/R?cp109:FLDO10:@1(hr333) (accessed May 9, 2008). The second was the
USA PATRIOT Act Additional Reauthorizing Amendments Act of 2006, 109-70, S.2271. Available at
http://thomas.loc.gov/cgi-bin/query/z?c109:s2271: (accessed May 9, 2008). For analysis, see Charles Doyle, "USA
PATRIOT Act Reauthorization in Brief" (Washington, D.C.: Congressional Research Service) [No Date]. Available at
http://fpc.state.gov/documents/organization/51133.pdf (accessed May 9, 2008).
*® For a more comprehensive discussion of sunset provisions than | can offer here, see Lewis Anthony Dauvis,
"Review Procedures and Public Accountability in Sunset Legislation: An Analysis and Proposal for Reform,"
Administrative Law Review 33 (1981): 393-402. For arecent proposal to apply a sunset provision model to judicial
decisions, see Neal Katya, "Sunsetting Judicial Opinions," Notre Dame Law Review 79.4 (2003): 1237-46.
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France.” However, this act expired at the end of Adams's presidency such that the Democratic-
Republicans (the then-political rivals of the Federalists) could not similarly limit opposition against their
own agendas. More typical would be something like the Federal Assault Weapons Ban, which was a
subtitle of the Violent Crime Control and Law Enforcement Act of 1994, signed into law by President
Clinton. This provision was set to expire in 2004, if President Bush did not renew it. He did not, and the
provision expired. But certainly the advocates of the ban wanted it to be renewed or made permanent
and, as with the PATRIOT Act, the sunset provision on the ban was a political compromise in order to
gain temporary legislation as permanent legislation would have been less politically viable.

Of course, there are differences between having sunset provisions and simply repealing laws.
Consider, for example, Prohibition in the United States.”® The Eighteenth Amendment, which prevented
the sale, manufacture, and transportation of alcohol for consumption, went into effect in 1920. The
Twenty-First Amendment then repealed the Eighteenth Amendment in 1933, thus restoring the
previously precluded practices. However, this is not properly understood as a case of exceptionalism in
the sense that the PATRIOT Act was originally conceived. The latter had explicit provisions for the
cessation of its provisions, whereas the Eighteenth Amendment did not. It is true that Americans have
had various liberties with respect to alcohol except during 1920-33, though this exceptionalism only
makes sense ex post (i.e., once the liberties are restored). This is importantly different from the
PATRIOT Act, which said, ex ante, that Americans would (not) have certain liberties from part of 2001
until the end of 2005. Or, to put it another way, a repeal just means that some legislature has changed
its mind (or that some new legislature disagrees with its predecessor and legislates accordingly).
Temporal exceptionalism, on the other hand, means that the same legislature is effecting different

legislation at different times and not that that legislature (or any other) has changed its mind on

*" Full text available online at http://www.loc.gov/rr/program/bib/ourdocs/Alien.html (accessed May 27, 2008).
*® For discussion, see Massey (2008).
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appropriate legislation. This, then, is another reason that temporal exceptionalism is not likely to be
extremely prevalent as many of the instances that we might appeal to are, properly understood, ones of
repeal rather than of (ex ante) exceptionalism.

| therefore take it that we have amassed several reasons to think that temporal exceptionalism
will not be common, whether generally or as pertains to the war on terror. First, it will rarely be the
intent (or, at least, the hope) that the exceptions are not made permanent. The assault weapons ban is
perhaps even more clear in this regard than the PATRIOT Act: it is certainly not the case that those
legislators thought that assault weapons would be any better in 2004 than they were in 1994, though a
different administration intervened against their aspirations. Second, and similarly, exceptions are
made permanent, at least some of the time (cf., most sections of the PATRIOT Act). In these cases,
there are no temporally-delimited exceptions; rather, there is ongoing legislation, though legislation
whose status has changed (i.e., from provisional to permanent). Note, though, that it hardly matters to
whoever would have been affected as there is no practical difference between a temporary status being
made permanent and a permanent status being assigned from the outset. (This is not to say that there
are not psychological or political differences in these legislative schemes, just no significant practical
differences aside from reauthorization.) Third, many cases that might otherwise look like temporal
exceptionalism are better understood as ones of legislative change rather than exceptionalism, strictly

speaking.

3.4 Spatial Exceptionalism
As mentioned in §3.2, exceptionalism could also occur along some spatial axis: remember our
friends from Montana who cannot receive wine directly from California wineries. So here we have some

norm which applies to everyone except those who occupy some particularly delimited space. And this
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suggests the generalized conception of spatial exceptionalism: "All Xs can/cannot/must ¢, except those
who are in S (where S is some location)." Unlike temporal exceptionalism, there is undoubtedly a lot of
spatial exceptionalism: every time local norms deviate from some more widely-held norms, spatial
exceptionalism exists. Something would have to be said about how to individuate locations, particularly
nested ones, but | shall not pursue that here. For this project, though, the question is whether the war
on terrorism gives rise to spatial exceptionalism. And | do not think that it does, at least not in the
relevant sense. Before seeing the argument for that, let us consider Marks, who argues for the contrary.

Marks points to enemy combatancy status, which | discussed in §3.1; we can therefore skip the
details of that status. Let me say from the outset that | suspect this is the most plausible example of
spatial exceptionalism in the war on terror and that, if it does not withstand scrutiny, then it is unlikely
that spatial exceptionalism is significant in this regard. Marks writes of "spatial or geographic
exceptionalism, in which physical locality is relied upon to justify the non-application of protective
norms and procedures. A good example of this is Guantdanamo, selected by the administration in an

effort to keep detainees beyond the habeas corpus jurisdiction of federal courts."*>*° Marks thinks that

* Marks (2006), p. 120; author’s emphasis. Marks also mentions CIA interrogation centers in Eastern Europe that
"were established in order to circumvent the ban on cruel, inhuman, and degrading treatment, pursuant to the
administration’s view that the ban did not apply to aliens held outside the United States" (lbid.). | will not discuss
this example in particular, though my forthcoming discussion applies, mutatis mutandis, to it.

*% Note that, while the Bush Administration is routinely criticized for denying habeas corpus to detainees, Bush’s is
certainly not the first presidency to restrict or undermine this protection. (It further bears notice that, according to
the US Constitution, the protection is hardly unalienable. According to Article |, Section 9, Clause 2: "The Privilege
of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public
Safety may require it." This clause, of course, does not grant the President the right to suspend it, of which more
shortly.)

During the Civil War, President Lincoln suspended habeas corpus several times. The first took place after
the attack on Fort Sumter in April 1861 and applied to the military line between Philadelphia and Washington, DC.
This action was challenged and overturned in Ex Parte Merryman, in which Supreme Court Chief Justice Roger
Taney held that only Congress, not the President could suspend the writ. Lincoln went on to ignore Taney’s order
to restore it. For more details, see Ex Parte Merryman, 17 F. Cas. 144 (1861), available online at
http://www.tourolaw.edu/Patch/Merryman (accessed May 22, 2008). The suspension ended in February 1862,
though was reissued—this time over the entire North—in September. Congress then passed the Habeas Corpus
Act of 1863, which was meant to indemnify the President against judicial challenges as had arisen in Merryman.
President Johnson restored the writ state-by-state between December 1865 and August 1866. In the early 1870s,
President Grant suspended it in nine South Carolina counties as part of action against the Ku Klux Klan. See
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this is an example of spatial exceptionalism on the grounds that certain norms (do not) apply, based on
location. The norm, then, could be something like: "All those held in US custody have the right to
habeas corpus, except those held at Guantanamo (and, perhaps, some other places)."

| do not disagree that this statement is true, nor do | disagree that the Administration
specifically chose Cuba precisely because they could assign such status to the detainees held there. But
this does not seem to me as, properly understood, an example of spatial exceptionalism. Let us contrast
this case with that of the Montanan who cannot directly order Californian wine. In that case, there is
nothing about the Montanan himself that does any of the motivating work for the legislation. If the
Montanan moves south to Wyoming, he can order wine, and this would be of vanishingly little interest
to the Montanan legislature. Their law is precisely designed to govern a space, irrespective of whoever
occupies that space. If all of the residents of Montana and Wyoming traded states, the legislation would

continue unaffected. This is therefore a perfect example of spatial exceptionalism.

Alexander Johnson, "Habeas Corpus", in John Joseph Lalor (ed.), Cyclopaedia of Political Science (New York:
Maynard, Merrill, and Co., 1899), available online at http://www.econlib.org/library/ypdbooks/lalor/IICy522.html
(accessed May 22, 2008).

In 1987, President Reagan refused to ratify Protocol I, an amendment to the Geneva Conventions that the
US had signed in 1977. At stake primarily was Article 44, Paragraphs 3-5; Regan interpreted these paragraphs as
extending protections to terrorists. By not ratifying the Protocol, the US would not owe those fighters the judicial
provisions made in Article 3(1)(d) of the Third Geneva Convention, thus, effectively, denying them habeas corpus.
Despite having been ratified by over 160 countries, the US has still not ratified it, whether under Reagan or any
subsequent administration. (lran, Irag, and Israel are other notable exceptions.) See Ronald Reagan, "Message to
the Senate Transmitting a Protocol to the 1949 Geneva Conventions," (January 29, 1987), available online at
http://www.reagan.utexas.edu/archives/speeches/1987/012987b.htm (accessed May 23, 2008).

President Clinton signed into law the Antiterrorism and Effective Death Penalty Act of 1996, in which
§101 set a statute of limitations for the request of habeas corpus and further limits the power of federal judges to
grant relief. See Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat.
1214, available online at http://thomas.loc.gov/cgi-bin/query/z?c104:S.735.ENR: (accessed May 22, 2008).

There have also been various Supreme Court cases which have upheld the limitation of habeas corpus. Ex
Parte Quirin (1942)—discussed in §3.1—held that the enemy combatants could be denied habeas corpus. Johnson
v. Eisentrager denied habeas corpus to nonresident aliens captured and imprisoned abroad. See Johnson v.
Eisentrager, 339 u.s. 763 (1950), available online at
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=339&invol=763 (accessed May 22, 2008).
However, some important decisions have asserted habeaus corpus protection, including Hamdan and Boumediene;
see note 30 above. See also Hamdi v. Rumsfeld 542 U.S. 507 (2004). Available at
http://www.jenner.com/files/tbl s69NewsDocumentOrder/FileUpload500/379/03-6696 decision hamdi.pdf
(accessed February 8, 2010).
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Contrast that case with Guantdnamo. The practices at Guantanamo are not motivated by the
space over which they are operative, but rather by the people who occupy that space (viz., the
detainees). If the detainees were to swap spots with a few hundred or so residents from Florida, the US
government, unlike the Montana legislature, would not have any reason to maintain its practices in
Cuba. Furthermore, it might have a reason to try to change some of the norms that thereafter applied
to those detainees who were now in Florida.

So the appropriate test to distinguish between true spatial exceptionalism and would-be cases is
to ask whether it is the space that matters or else the group that is in the space. Imagine that the Bush
Administration could deny habeas corpus to suspected terrorists (or allies who might have critical
intelligence) regardless of where they were. In such a scenario, there would be no reason to create
Guantanamo; there is no independent reason to exercise control over that space. Of course, habeas
corpus probably cannot be denied in, say, Florida, so the administration has a reason to keep the
detainees away from there. Again, though, the interest is in affecting the status of the group, not the
space. So, unlike the example with Montana, which | take to be a true instance of spatial
exceptionalism, | take the treatment of the enemy combatants at Guantanamo to be effectively group-
based exceptionalism masquerading as spatial exceptionalism. This is not, though, to prejudge the
morality of the practices, only to identify the proper avenue for that inquiry. Let us now take up group-

based exceptionalism directly.

3.5 Group-Based Exceptionalism
In §3.3, | denied that temporal exceptionalism was an important facet of the war on terror and,
in §3.4, | argued that the war on terror's most compelling example of spatial exceptionalism was more

properly understood as a group-based exceptionalism. In this section, | will argue that the most
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significant exceptionalisms in the war on terror are, in fact, group-based; in the next section, we will
discuss the ethical implications of this result. Let us now return to the three cases identified as
archetypical in the war on terror: torture, assassination, and enemy combatancy status. The
identification of enemy combatancy status as group-based exceptionalism was already made above, but
more should be said about torture and assassination in this regard.

Starting with torture, this is clearly an example of group-based exceptionalism. But what is the
group that is receiving different treatment? And what is the norm to which the exception is being
made? Roughly, it looks something like this: "Do not torture, except when it is necessary to prevent
greater harms." Putting aside both the associative moral and empirical issues that will be discussed in
subsequent chapters, this is a reasonable approximation of the idealized torture exception as some
endorse to fight the war on terror. Again, this is not to prejudge the morality or efficacy of the
exception, merely to try to get clear on its proposed structure; let us therefore consider a couple of
remarks on this proposal.

First, nobody would seriously argue that torture is justified unless it prevents some greater
harm. To foreshadow forthcoming discussion in §4.2, myriad applications of torture are patently
impermissible, and there is little to no philosophical merit to having a discussion about these sorts of
practices. (There might be practical merits in terms of abrogating such practices where they continue.)
Second, this norm seems to be of the right sort insofar as its starting point is not to torture, and then to
allow the exceptions to come in. Alternatively, it could say something like: "torture should be practiced,
except when...", but this formulation would violate the pragmatic constraint on exceptionalism that |
postulated above insofar as the exceptions should be rarer than the non-exceptions. Even those who
defend torture, including me, only do so in limited cases, such that the excepted norm would be one

prohibiting torture rather than one allowing it.
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Now the question is what the relevant axis of exception is in the above-mentioned norm. It is
not spatial: there is no space outside of which one norm applies and inside of which a different one
applies. Or, if there is, this space delimitation is derivative (cf., the above argument regarding enemy
combatancy status). Similarly, there is no time at which torture is licensed as against other times or, if
there were, it would again be derivative. For example, we might say that torture is licensed only at
times during which it would be expedient, but the only reason that those times are relevant is because
there are people, at those times, who are unwilling to surrender lifesaving intelligence. This proposal,
then, is that the exception for torture could be predicated only on there being people from whom we
might extract important information. These people, actual or hypothetical, therefore form the group
that is relevant to the exceptions to our norm against torture: the people that lifesaving intelligence
which cannot be expediently obtained in any way other than torture.

The point of this chapter is not to assess whether such groups exist, or whether, even if they did,
torture would be permissible; these ideas will be developed in subsequent chapters. Rather, the
present objective is to figure out the structure of the exceptions, though more general comments will be
made in the following section regarding some of the moral issues that follow. | take it, though, that
torture could only be a sort of group-based exceptionalism, as with enemy combatancy status as
discussed above.

Furthermore, | think that assassination occupies a similar sphere. Again, starting negatively, the
norms against assassination are not tied to specific places: it is not the case that assassination is
normalized in place A and not normalized in place B (from the point of view of US agency/involvement,
let us say). If we were attempting to assassinate someone, we would not care much where s/he
happened to be, at least not for reasons other than prudence and efficacy. We might care, for example,
whether the target was in a crowded place, at an embassy, in some place where the assassin might

noticed, and so on, but all of these features are again derivative on the class of persons that we want to
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assassinate. Temporal-based exceptionalism is also not appropriate: the would-be assassinated is not
off the hook when the clock strikes midnight, or at any other time. The circumstances might change
such that we no longer pursue assassination at some time but, in that case, the driving feature is the
circumstances themselves, not the temporal features of the case.

Rather, the norm against assassination looks something like: "Do not assassinate, except when

it is necessary to prevent greater harms." The exceptions to this norm are going to be people who are
effecting great evils and who cannot be accessed diplomatically or politically. There are probably two
classes of people to which assassination could be the most appropriate—which is not to say that it is
necessarily appropriate at all—and those are terrorists and despotic, genocidal leaders. If, for whatever
reason, these groups cannot be directly engaged by military action, then there are at least prima facie
compelling reasons to target them. Again, this discussion is not to render any commentary on the
morality of assassination, but rather to locate it under the category of a group-based exceptionalism:
the putative exceptions to the norms against assassination would be the groups of people that comprise
the terrorists and leaders who the world would be better off without.

Having already discussed enemy combatancy status in §3.4, | will not say more about it, other to
reiterate that it was, like torture and assassination, appropriately understood as group-based
exceptionalism. Therefore, all of the examples that | have characterized as archetypical in the war on
terror are of this sort. Furthermore, as argued in previous sections, | do not think that there are other
examples in the war on terror where different kinds of exceptionalism are likely to play a significant role.
Having now located the sort of exceptionalisms practiced in the war on terror, let us discuss the ethics of
exceptionalism.

3.6 The Ethics of Exceptionalism

In this final section, let us consider some of the ethical features that are germane to the

exceptionalisms presented above. While the most interesting discussion will pertain to group-based
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exceptionalism, let us start with the ethics of temporal and spatial exceptionalism. From the outset, let
me say that | consider these the most benign and group-based exceptionalism more perilous.

Starting with temporal-based exceptionalism, the idea here was that some norms applied at
some times and not at others. Again, | do not think that this sort of exceptionalism is particularly
relevant to the war on terror (though see §3.3 for a discussion of the PATRIOT Act). But, even if it were,
| think it could be carried out in a morally sensible sort of way. More generally, imagine that there is
some national emergency.51 This could be war, some infectious disease, a national disaster, or
whatever. In these cases, the public good is quite often going to be pitted against the rights of some
individuals. We can see this in the public health case, for example, by considering quarantine and forced
immunization.”® In other cases, we might see it in rationing.53 In all of these cases, though, it at least
seems reasonable that we might restrict some liberties, so long as such restrictions were necessary,
served the greater good, and were lifted when advisable. Certainly some people might deny this
position, though | will not defend it here.”*

What are debatable, of course, are the sorts of empirical claims that motivate the restrictions on

offer. For example, imagine the claim that we need electronic surveillance to conduct the war on terror,

> 1t is worth noting that constitutional provisions have already been explored in this regard as pertains especially
to terrorist attacks. See Bruce Ackerman, "The Emergency Constitution," Yale Law Journal 113 (2004): 1029-1091.
For a less technical discussion, see Bruce Ackerman, Before the Next Attack: Preserving Civil Liberties in an Age of
Terrorism (New Haven, CT: Yale University Press, 2004).

>2 see, for example, Matthew K. Wynia, "Ethics and Public Health Emergencies: Restrictions on Liberty," American
Journal of Bioethics 7.2 (2007): 1-5. See also Michael J. Selgelid, "Ethics and Infectious Disease," Bioethics 19.3
(2005): 272-89.

>3 Rationing can take place in different contexts, but consider food rationing in the US during World War Il. See,
for example, Amy Bentley, Eating for Victory: Food Rationing and the Politics of Domesticity (Urbana-Champaign,
IL: University of lllinois Press, 1998). Also, see Ina Zweiniger-Bargielowska, Austerity in Britain: Rationing, Controls,
and Consumption 1939-1955 (Oxford: Oxford University Press, 2000). There is also a literature about rationing in
medicine; a classic is Nicholas Rescher, "The Allocation of Exotic Medical Lifesaving Therapy", Ethics 79.3 (1969):
173-86.

>* For discussion of such rights in the time before WWII, see Carl Brent Swisher, "Civil Liberties in War Time,"
Political Science Quarterly 55.3 (1940): 321-447. For a recent opinion against the suspension of such rights for the
greater good, see Elain Cassel, The War on Civil Liberties: How Bush and Ashcroft Have Dismantled the Bill of
Rights (Chicago, IL: Lawrence Hill Books, 2004). For a general overview on such issues, see Craig Duncan and Tibor
Machan, Libertarianism: For and Against (Lanham, MD: Rowman and Littlefield, 2005).
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thus violating the privacy rights of at least some. Objections to this line of thought are more often made
on the grounds that the results of such surveillance are not likely to be of any use to the war on terror;
such restrictions therefore execute costs without providing countervailing benefits.> Civil libertarians
certainly like to invoke rights to privacy but if they actually believed that, absent such restrictions, our
society were in serious risk of destruction, then it would be unreasonable of them to persist in their
objections. Rather, | assert that the empirical basis for restricting liberties is sometimes unsound, not
that, in theory, there is any serious moral objection to the sorts of reasonable restrictions that well-
found empirical prognoses would suggest.

Moving on to spatial-exceptionalism, | again do not find this to be that worrisome. Or at least |
think this insofar as we are considering instances, properly understood, of spatial-exceptionalism and
not the sorts that are masking group-based exceptionalism (cf., Guantdnamo). Again, return to the
example of the Montana legislature excepting its citizenry from norms governing other locales. It seems
perfectly acceptable as a premise of self-governance that local legislatures be able to set the parameters
by which they govern, and some of these parameters may give rise to spatial-based exceptionalisms. To
be sure, there are Constitutional considerations that come into play, such as the Fourteenth
Amendment and the Commerce Clause, that are relevant; the Commerce Clause, for example, is being
interpreted in ways inconsistent with legislation banning direct wine shipments, which means that the

1.>° But there is nothing in principle wrong with norms applied to certain

Montana law might soon fal
geographic zones, so long as those norms do not run afoul of broader considerations (e.g.,
constitutionality). We certainly do not want it to be the case that local norms are arbitrary or capricious

but, if they were, the problem would be the caprice or arbitrariness and not, intrinsically, the spatial-

based exceptionalism that they characterized.

>* For discussion, see Nathan C. Henderson, "The Patriot Act’s Impact on the Government’s Ability to Conduct
Electronic Surveillance of Ongoing Domestic Communications," Duke Law Journal 52.1 (2002): 179-209.
56
See Massey (2008).
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But what about group-based exceptionalism? Again, | understand this to be the most
substantial form of exceptionalism suggested by the war on terror. And, unfortunately, | take it to be
the most perilous of all the forms derived in this chapter. Why? There are obvious cases of group-based
exceptionalism which are completely immoral and rank among the greatest injustices humanity has
perpetuated. We hardly need to catalogue these but consider, for example, slavery or genocide. In
both of these cases, certain norms applied, except to some group. These norms could range from
freedom to vote to even the liberty not to be killed. In the Holocaust, Jews were deprived of practically
everything (often including their lives) merely because of their association with some group; the same is
true with American slaves and countless other tyrannized groups. The mere fact that some of these
horrors are straightforward instantiations of group-based exceptionalism should give us pause when
considering the whole category.

Or should it? Just as there are horrible cases of group-based exceptionalism, there are also
completely innocuous ones. For example, consider collegiate admissions, which except one group from
some outcome (e.g., acceptance or rejection) based on features that it has (e.g., grade point average,
SAT scores, etc.). All American citizens can vote, except convicted felons—or at least those not residing
in Maine or Vermont—and those under the age of eighteen. This former exception strikes many of us as
problematic, but little seems wrong with the latter. We except the group of people that have been in
car accidents or otherwise have poor driving records from the car insurance rates to which the rest of us
have access. So there certainly seem to be unproblematic group-based exceptionalisms. What, then, is
the difference between the acceptable and unacceptable forms? And, for present purposes, where do
our archetypes from the war on terror fall?

The first thing to say here is that the relevant differentia is not what norm the exception is from,
which might seem an intuitive way to go. Take some norm such as: "None should be enslaved, except

those of African descent." The reason that this exception is morally problematic does not, strictly
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speaking, have to do with allowing exceptions to a particular norm. It might be the case that there are
exceptions to the norm (e.g., those that consent to being sold into slavery) or it might not. But it is the
exceptions that matter, not just the norms, in determining the moral status of the exceptionalism.

To see why this is the case, consider the norm of allowing citizens to vote. As mentioned above,
there are and have been exceptions to this norm. For example, children cannot vote in the US, and
women did not, nationally, gain the right to vote in the US until the ratification of the Nineteenth
Amendment in 1920. Consider some time before 1920, when neither women nor children had the right
to vote. Granting that one of these exceptions is morally permissible and the other one morally
impermissible, it therefore follows that it cannot be the norm that drives the permissibility, but rather
the group that is excepted from the norm. | do not deny that it depends on the group in relation to the
norm, such that some group might be reasonably excepted from some norm (e.g., women's access to
men's restrooms) while that same group might not be reasonably excepted from another (e.g., women's
right to vote). However, the norms, independently of the groups to which the exceptions would bear,
are not the proper objects of moral evaluation.’’

If this is right, we must look at the groups that would be excepted from the norms. Using the
suffrage case again, there is no moral reason to exclude women from a political process to which men
have access: whatever the morally relevant features are that ground men's claim to voting are similarly
held by women. As this illustrates, we have to think not only about the group that is to be excepted,

and this gives rise to a second key ethical feature: we also have to think about the relationship that

>’ As a counterexample to this claim, we might postulate some norm which could bear no exceptions, such as:
"None may be subjected to genocide, except..." | still think that, logically, it matters what the group is that is being
excepted and, even if no exceptions are justified, that the analysis must include the groups. For example, imagine
a case in which the world will be destroyed unless some group is subjected to genocide. | think that it is an open
guestion whether genocide is justified in such a case, and we would want to think about the group to be excepted.
Maybe it turns out to be the case that no exception is justified, but we would have to consider the groups who
were candidate exceptions. The other alternative, then, is that there are exceptions to every norm, whether
actually or possibly, and this is the view that | would be more inclined to endorse. If this is true, then, ex hypothesi,
the groups matter.
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group shares to the other groups that are not excepted. We need to treat like cases alike, though we
have to specify the dimensions of similarity that matter in each case. Unlike the gender difference in
voting, though, we can locate a relevant difference between children and adults, thus grounding the
exception made against children's right to vote. Namely, we want our electorate to have a certain level
of rationality, capacity for acquisition and processing of information, etc., and there is no doubt that
young children lack this. (I take no position on whether the age of eighteen is the appropriate cutoff.)

Now let us return to the cases presented in the context of the war on terror, looking specifically
at the groups that stand to be excepted and the relationship that those groups bear to the groups that
will not be excepted. Furthermore, let us consider whether there are morally relevant differences
between these groups that might serve to effect differential moral status across them. Both of the
groups that are affected by exceptions made for torture and enemy combatancy status are, ideally,
those that have critical intelligence.”® And those that are targeted for assassination are similar insofar as
they are assessed to pose threats, whether now or in the future. There might be a difference in these
cases insofar as the former groups' crimes could be of omission (i.e., by not revealing the information),
while the latter group's crimes would be of commission (i.e., by effecting the harms directly). | am not
sure this is right though and, regardless, the distinction is orthogonal to our discussion. Rather, what
matters is that all of those groups excepted are responsible, actively or passively, for some threat and,
through their agency, can abrogate the threat.

An obvious objection to this claim is that it is simply false: many of those subject to detention or

torture, in fact, have no critical intelligence, and some are not even terrorists at all (for more discussion,

*% Note that the group subject to torture is probably a subset of those classified as enemy combatants; | think it is
probably unreasonable to think that most enemy combatants are tortured, though this presumably depends on
the definitions that we employ.
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see Chapter 7).>° It might even be the case that those targeted for assassination are not bad people,
though | find this less likely: it is more likely that we disagree about what 'bad' means and/or whether
there are other options available. Regardless, at least this first claim is certainly true. What are its
implications for our analysis? To my mind, it does not have important implications for the morality of
group-based exceptionalism. The reason is that it just shows we are applying the exceptions to the
wrong group: a group that includes, not just the people that we should be excepting, but rather a group
that (maybe) includes those people, as well as others to whom the exceptions should not apply. That
we have our groups delimited improperly says nothing about the status of exceptionalism, as applied to
the proper groups.

The waiting objection now is that, pragmatically, it is somewhere between hard and impossible
to make sure that we have the right groups. First, | do not think that this is completely true: our military
intelligence just has to do a good job in classifying people into the right groups. There is no doubt that
this is a challenge, and probably no doubt that it could have been done better than has been since 9/11.
But | certainly think that we can get it mostly right and, given the complexities of warfare and some of
the latitudes that must be therein conferred, this is close enough (cf., collateral damage).60 Second, this
really is meant to be a theoretical project, and we need to work out our theoretical commitments
before turning to practice in the third part of this book.

Where we now stand is that we have an (idealized) account of exceptionalism wherein we are

excepting groups who pose harms from various protections. What is the moral status of such an

> See, for example, Lolita Baldor, "More Than Half of Guantdnamo Detainees Not Accused of Hostile Acts,"
Associated Press, February 9, 2006. See also Darius Rejali, Torture and Democracy (Princeton, NJ: Princeton
University Press, 2007), p. 510.
% This discussion typically starts with the doctrine of double effect; see Philippa Foot, "The Problem of Abortion
and the Doctrine of Double Effect," Oxford Review 5 (1967): 5-15. For discussion pertaining to the war and
terrorism context in particular, see Gary D. Brown, "Proportionality and Just War," Journal of Military Ethics 2.3
(2003): 171-85; Bashshar Haydar, "The Ethics of Fighting Terror and the Priority of Citizens," Journal of Military
Ethics 4.1 (2005): 52-9; and F.M. Kamm, "Terror and Collateral Damage: Are They Permissible?," Journal of Ethics
9.3-4 (2005): 381-401.
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account? As indicated above, one of the criteria is to compare the moral status of the excepted groups
to the non-excepted groups. In these cases, there is at least one morally relevant difference between
those groups, which is complicity or agency in imminent or otherwise future harms. For simplicity, let us
just call this something like (partial) responsibility. The notion of responsibility certainly has not gotten a
free ride in the philosophical literature, though | will not have anything substantive to say about it
here.’® Rather, | will just observe that we obviously treat responsible parties different from non-
responsible parties, as evidenced by our systems of praise and blame, and as is codified in our moral and
legal systems.®” And there are certainly good reasons for this.

So | do think relevant differences exist between these would-be excepted groups and their
contraries. Are they sufficient to warrant exceptions to the norms? People will disagree strongly about
this, and | cannot hope to settle the debate, so much as to offer the framework in which it should be
considered. | think that what ultimately matters is whether the practices are effective. It either is or is
not the case that we gain critical intelligence by holding detainees indefinitely (i.e., without affording
them due process) and/or by torturing them. Critics are surely skeptical in both cases, though | am more
sanguine vis-a-vis torture than indefinite detention insofar as detention probably offends a higher rate
of innocents; escalating the treatment of some within that group to another group subject to torture
would hopefully only be done with good reason (e.g., reasonable expectation that critical intelligence
could be gleaned). This is not to suggest that torture always—or even most of the time—reveals critical

intelligence, but rather that we must discriminate more precisely when we consider torture than when

1 A conspicuous beginning to this discussion was in Judith Jarvis Thomson, "A Defense of Abortion," Philosophy
and Public Affairs 1 (1971): 47-66. More recently, see Philip Pettit, "Responsibility Incorporated," Ethics 117
(2007), 171-201 (esp. §1). For discussion in the context of war, see Helene Ingierd and Henrik Syse, "Responsibility
and Culpability in War," Journal of Military Ethics, 4.2 (2005): 85-99.

%2 See, for example, R. Jay Wallace, Responsibility and the Moral Sentiments (Cambridge, MA: Harvard University
Press, 1994). See also George Sher, In Praise of Blame (Oxford: Oxford University Press, 2005). For a discussion
relating responsibility to politics and law, see Matt Matravers, Responsibility and Justice (Malden, MA: Blackwell
Publications, 2007).
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we consider (mere) detention since the former portends a greater and more irreversible moral harm.
Finally, assassinations either avert worse harms in the future or they do not, and it is these proclivities
by which their merits should be judged.

Note that | have intentionally used vague concepts, such as ‘effective’, ‘better’, and ‘worse’. The
reason that | do this is not to waffle, but rather to appreciate that different people understand these
terms differently and that the above account is compatible with variable conceptions in this regard. We
could make these evaluations in terms of consequences, human rights, dignity, or whatever. The upshot
of this chapter, however, is meant to be that there is nothing inherently wrong with group-based
exceptionalism. Nor is there anything wrong with exceptionalism merely in virtue of the norms that are
being excepted. Both of these conclusions, | think, would have been counterintuitive. Rather, we gauge
the ethics of exceptionalism by focusing on the groups that are excepted and by looking for differentia
between those groups and other groups that are not excepted. ldeally, | think that the exceptions that
we have considered can be justified. As those exceptions have actually been practiced in the war on
terror, | am less certain. Regardless, | see no in-principle objection to these sorts of group-based
exceptionalisms or others that would employ similar strategies.

While the principal focus of this book is the moral status of torture, these first three chapters
play an important role in articulating the context of terrorism where we most often encounter questions
about torture. In some sense, nothing that follows in the next six chapters hangs on anything that has
yet been said. That said, | think it is more fruitful to situate torture against the backdrop of terrorism
than to leave it in a vacuum. To this end, the first chapter articulated a conception of terrorism, the
second developed an account of its moral status, and the third explored how the advent of terrorism
challenges our traditional norms. The next three chapters introduce the philosophical foundations of
torture, though necessarily do so at an abstract level. In the last three chapters of the book, more will

be said about how these middle chapters translate into practice.
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