Chapter 2 : The Moral Status of Terrorism

Now armed with the account of terrorism developed in the previous chapter, we can turn our
inquiry to its moral status. One merit of that account is that it leaves open the question of whether
terrorism could ever be morally permissible. In fact, there is really no moral language in the definition at
all. The word 'noncombatant’ is going to do most of that work but, so far, it has not been normatively
loaded; words like 'unjustified’, 'immoral', and so on do not appear anywhere in the account. As
previously explained, this was one reason not to incorporate notions like 'innocents' into the definition
as such incorporations bring with them a substantial amount of moral baggage. Rather, we now turn to
the consideration of the moral status of terrorism unencumbered by any definitional commitments in
that regard. So: is terrorism impermissible? If so, why? And even if it is, can it ever be justified? These

are the questions that shall concern us in this chapter.

2.1 Noncombatant Immunity

On our account, terrorism is necessarily directed against noncombatants. And herein lies the
first thing that we can say about the morality of terrorism, particularly as we can conjoin that discussion
with the just war tradition. In that tradition, a distinction is commonly drawn between jus ad bellum
and jus in bello: the former concerns the morality of the war itself whereas the latter concerns the
morality of practices within the war. To quote Michael Walzer at length:

War is always judged twice, first with reference to the reasons states have for fighting, secondly
with reference to the means they adopt. The first kind of judgment is adjectival in character: we
say that a particular war is just or unjust. The second is adverbial: we say that the war is being
fought justly or unjustly. Medieval writers made the difference a matter of prepositions,
distinguishing jus ad bellum, the justice of war, from jus in bello, justice in war... Jus ad bellum
requires us to make judgments about aggression and self-defense; jus in bello about the
observance or violation of the customary and positive rules of engagement. The two sorts of
judgment are logically independent. It is perfectly possible for a just war to be fought unjustly
and for an unjust war to be fought in strict accordance with the rules."

! Michael Walzer, Just and Unjust Wars (New York: Basic Books, [1977] 2006) p. 21
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This independence between jus ad bellum and jus in bello is hardly straightforward,? but the point now
is to introduce the distinction and to acknowledge that the moral requirement of fighting justly. A
central tenet therein is that of noncombatant immunity: force may only be deployed against those who
wield it against us. Whether this is an absolute value or merely a very important one is critical, but it is
at least the latter. The reason is that there is no need to target noncombatants because they do not
pose a threat to us. Immunity is lost through aggression but is otherwise retained; everyone has this
immunity until they forfeit it.> Terrorism, which necessarily targets noncombatants, is therefore morally
problematic in the sense that it violates noncombatant immunity: it deploys force against those who
have moral protection against the use of force because they have not taken up the use of force against
others.*

This central feature of terrorism establishes a strong case against its moral permissibility. But
can noncombatant immunity be justifiably infringed? Walzer, for example, thinks that some of the
Allied bombings of German cities were justified given the "enormity of the Nazi threat and the

reasonable fear of its imminent triumph.“5 John Rawls expressed a similar view while, at the same time,

? For example, the below discussion of supreme emergency challenges this independence; ironically, Walzer
introduces this idea. Consider whether, as the justice of the war (jus ad bellum) becomes more pressing (e.g.,
against a greater evil), the strictures of jus in bello diminish in status. Walzer thinks so, at least in extreme cases,
per his discussion of both "sliding scales" and supreme emergencies; see Walzer (2006), pp. 228-232, 251-268.
But, if so, then jus in bellum and jus in bello are not logically independent. This is not to challenge Walzer's claim
that it is possible for a just war to be fought unjustly and for an unjust war to be fought justly, but only to deny that
a logical independence between the two therefore follows. Walzer's account is hardly uncontroversial; the point
here is not to defend it, but only to note a tension between the independence claim made earlier in his book and
other discussions that come later. For various other reasons to doubt this independence, see Jeff McMahan, "The
Ethics of Killing in War,” Ethics 114 (2004), esp. §V [693-733].

® Frances Kamm offers an analogy between war and boxing as pertains to non-combatant immunity: people in the
audience are not liable to being punched. See Frances Kamm, "Failures of Just War Theory: Terror, Harm, and
Justice,” Ethics 114 (2004), p. 675 [650-692].

* In most characterizations of the moral status of terrorism, the targeting of non-combatants figures centrally. For
other relevant features—as well as more discussion on this one—see Thomas Pogge, "Making War on Terrorists:
Reflections on Harming the Innocent,” Journal of Political Philosophy 16.1 (2008), esp. §§ll1I-VI [1-25].

> C.A.J. Coady, “Terrorism, Morality, and Supreme Emergency,” Ethics 114 (2004b), p. 77 [772-789].
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condemning the bombings of Hiroshima and Nagasaki.® World War Il leaves us to consider a terrible evil
against which victory is absolutely necessary. By bombing German cities—so-called "terror bombing"—
we had the opportunity to affect the morale of the population, perhaps undermining support for Hitler,
making it harder for the German government to stay in the war as its own civilians were killed, and so
on. There is no doubt that the killing of these civilians was a tragedy, but let us suppose that the tragedy
is less than the one we would have otherwise been forced to face, whether through more war or a
stronger and more dominant Nazi Germany.

Such scenarios give rise to what Walzer calls "supreme emergencies", which he characterizes in
terms of their seriousness and imminence.” If the threat is not sufficiently serious, then there is no point
in countenancing the violation of noncombatant immunity; the moral harm of violating this principle
could not be sufficiently countervailed by any other moral good. And if the threat is not imminent, then
there is similarly no reason to jeopardize noncombatant immunity since some other solution might
present itself before the threat is realized. The details of the cases are, of course, going to make all the
difference; C.A.J. Coady, for example, is skeptical about whether the imminence condition was actually
satisfied in terror bombings of German cities undertaken from February of 1942, presumably including
the cases that Walzer wants to defend. |lack the expertise to render any commentary in this regard, but
rather make this acknowledgment to highlight the fact that there are few to no uncontroversial cases
that everyone agrees would satisfy Walzer’s desideratum. And, as we will see below, even if they did,
the support for violating noncombatant immunity hardly follows.

Before returning to supreme emergencies, though, let us consider another prospect for
justifiable terrorism: revolutionary terrorism. Leon Trotsky, the leader of the Bolsheviks during the

Russian Revolution and the ensuing civil war, ardently defended the use of terrorism during the so-

® John Rawls, “Fifty Years after Hiroshima” in Samuel Freeman (ed.), Collected Papers (Cambridge, MA: Harvard
University Press, 1999), pp. 565-572. Referenced in Coady (2004b), p. 77.

7 Walzer (2006), p. 252. See also Daniel Statman, "Supreme Emergencies Revisited,” Ethics 117 (2006), esp. §1 [58-
79].
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called "Red Terror" that led to the killing of over 200,000 and the arrest and imprisonment—with high
mortality rates—of hundreds of thousands more.? Trotsky, then the commissar of war, published a
lengthy defense of state-sponsored terrorism in his Terror and War.? He argues against a book of the
same principal title published by fellow Marxist Karl Kautsky that rejected the "necessity of large-scale
violence, and in particular of terrorism, as a means of dismantling the existing, capitalist society and

replacing it by a socialist political and economic system."*

Unlike invocations of supreme emergency,
revolutionary terror does not aim to remediate an imminent and serious danger. Rather, the concern is
the ongoing moral harms perpetuated by the existing state; without revolutionary terror, such harms
will continue indefinitely. (Relevant harms might be to the safety of the citizenry, their fair participation
in its economic apparatus, and so on.) Terrorism against the state is aimed at dismantling the state in
favor of a more just one. Revolutionary terrorism therefore shares a central feature with supreme
emergencies, namely the justification of some moral harm in light of more extended considerations.

Or so the story goes. The primary worry here is not with this sort of moral framework, but
rather with whether the calculus ever comes out as the revolutionaries would hope. The Soviet Red
Terror, for example, ultimately led to the deaths of hundreds of thousands of noncombatants, many of
them poor and disenfranchised peasants. It is certainly not inconceivable that the balance sheets are
going to come out positive; imagine, for example, the Red Terror was necessary such that millions more

would flourish under some new government such that the losses are warranted. But, setting aside

critical debates about whether the rights of some can be violated such that the rights of others are

® For more details, see Sergey Petrovich Melgunov, The Red Terror in Russia (Westport, CT: Hyperion, [1925]
1975). See also George Leggett, The Cheka:Le ni n ' s P o(Dxfortd:i Og&f@d Univereitly Aress,e1981).

° Leon Trotsky, Terrorism and Communism: A Reply to Karl Kautsky, ed. Slavoj Zizek (Ann Arbor, MI: University of
Michigan Press, [1920] 1961), esp. Chapter 4. Available at
http://marxists.org/archive/trotsky/1920/terrcomm/ch04.htm (accessed March 1, 2009). Reprinted in slightly
abridged form as “A Defense of the ‘Red Terror’" in Igor Primoratz (ed.), Terrorism: The Philosophical Issues (New
York: Palgrave Macmillan, 2004a), pp. 31-43.

1% primoratz (2004a), p. xiv. See also Karl Kautsky, Terrorism and Communism: A Contribution to the Natural
History of Revolution (Berlin: The National Labour Press, Ltd.,, 1919). Available at
http://marxists.org/archive/kautsky/1919/terrcomm/index.htm (accessed March 1, 2009).

2-4|Page


http://marxists.org/archive/trotsky/1920/terrcomm/ch04.htm
http://marxists.org/archive/kautsky/1919/terrcomm/index.htm

promoted,™ extreme skepticism should be afforded to the proposition that revolutionary terrorism ever
has these results.* The French Reign of Terror and the Soviet Red Terror have hardly been judged
positively by historians, and certainly have been judged more negatively than the pre-1943 terror
bombings of World War Il (i.e., the ones that at least some people think were justified). These
consequences may have more to do with empirical than structural features of the cases, but | am
skeptical as to whether the large-scale violence that many political revolutions portend could discharge

its associative moral burdens.

2.2 Supreme Emergencies

Let us now return to the notion of supreme emergency on the premise that, if terrorism can be
morally justified, that justification will more plausibly appeal to supreme emergency than to
revolutionary terror. As we saw above, this invocation appeals to seriousness and imminence, and
those are important empirical challenges that must be addressed in any case of terrorism that seeks
justification. Granting this possibility, and even being sympathetic to its actualization during World War
I, there are nevertheless important theoretical challenges in addition to the empirical ones. Many of
these have been lodged most powerfully by Coady, so let us consider them directly.

First, Coady complains that Walzer codifies a "pro-state bias" in the latter’s defense of supreme
emergencies: "A striking curiosity of Walzer’s argument is that it is presented only as an argument

nl3

available to states and their representatives."” For example, Walzer asks: "Can soldiers and statesmen

override the rights of innocent people for the sake of their own political communities? | am inclined to

" The worry here is the one that Robert Nozick has expressed about rights-based utilitarianism: violating the
rights of A such that B and C fail to have their rights violated raises important questions about fairness and
distributive justice (viz., toward A). We shall return to this issue in §6.2.

12 see, for example, Nick Fotion, “The Burdens of Terrorism” (2004) in Primoratz (2004a), pp. 44-54.

3 Coady (2004b), p. 782.
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answer the question affirmatively, though not without hesitation and worry."™™ Yet despite the fact that
Walzer thinks noncombatant immunity can be justifiably infringed, he nevertheless seems to think that
terrorism is always morally wrong. For example, he writes that "l take the principle for granted: that
every act of terrorism is a wrongful act."*> There has to be a tension here as Walzer thought that some
terror bombings could be justified, yet he thinks that terrorism is never justified. Why does Walzer
allow for supreme emergencies yet nevertheless categorically condemn terrorism? Maybe the
resolution is meant to be that, so long as states execute the attacks, they are not terrorists. This would
indeed lead to a pro-state bias and, as argued in §1.5, has the more profound drawback of making state-
sponsored terror a conceptual impossibility. Walzer does think that "the survival and freedom of
political communities...are the highest values of international society",'® so maybe he does take this pro-
state bias seriously, even if never explicitly defending it.

Regardless of what Walzer actually means, | want to disentangle supreme emergency from
statehood: if states can appeal to supreme emergency to justify terrorism, then non-states should be
able to as well. This is just to recognize that concepts like 'imminence' and 'seriousness' are just as at
home in non-state contexts as they are in state contexts and it morally discriminates against non-states
to preclude them from defending themselves against attack or destruction. The differences between
states and non-states are more sophisticated than needs to be discussed for these purposes, but just
consider some small group of people not linked by any sort of political or legislative features, or else not
otherwise recognized by other states. To say that mere statehood privileges these latter over the
former in such a dramatic way that the former are patently ruled out from the terrorism allowed to the

latter has to be unfair. This is not to say that statehood, as suggested by Walzer, is not an important

moral good, only that statehood should not be able to categorically trump all other moral goods such

" Walzer (2006), p. 254. Quoted in Coady (2004b), p. 783.

> Michael Walzer, “Terrorism: A Critique of Excuses” in Steven Luper-Foy (ed.), Problems of International Justice
(Boulder, CO: Westview, 1988), p. 238 [237-247]. Quoted in Coady (2004b), p. 784.

'® Walzer (2006), p. 254. Quoted in Coady (2004b), p. 784.
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that whatever moral values that allow states to appeal to imminence and seriousness are completely off
the table to non-states. Perhaps, given the moral value of statehood, the moral calculus should set the
bar higher for non-states to appeal to terrorism, but that is just to allow for the introduction of
statehood as one value among others rather than for it to assert complete preeminence over those
values. Contra Walzer, then, | want to allow for the possibility of non-state sponsored justified
terrorism.

This allowance accommodates one of Coady’s objections though, at the same time, makes
things worse for some of the others. In particular, Coady wonders whether "the broadening of the
potential application of supreme emergency considerations provides a reason for skepticism about the
category itself.""” Part of the issue here is the status of the norms that we plan to make exceptions from
and the moral values that those norms protect. Coady identifies two possibilities. The first is "balanced
exceptionalism" wherein prima facie obligations reign, though they can be overridden by competing and
contrastive obligations. On this view, noncombatant immunity is one value among many and should
those other values inveigh against it, then so much the worse for noncombatant immunity. The second
possibility is that of "dirty hands", which Coady traces though Niccolo Machiavelli, Max Weber, and
Walzer.”® The difference between the two is the status of the norms that are excepted such that the
dirty hands’ theorists think that those norms are profound and cannot be casually outweighed. And,
furthermore, the moral value is not annihilated in the sense of the balanced exceptionalist but rather
some sort of moral residue persists after the act that violates the norm. This is not to say that the acts
cannot be justified, only that the norms they violate cannot be casually overridden; furthermore, regret

and guilt are appropriate for the acting agents whose hands are dirty.

7 Coady (2004b), p. 787

Niccolo Machiavelli, The Prince, trans. W.K. Marriott ([1515] 1908). Available at
http://www.constitution.org/mac/prince00.htm (accessed May 5, 2008). See also Max Weber, “Politics as
Vocation” in H.H. Gerth and C. Wright Mills (eds.), From Max Weber: Essays in Sociology (London: Routledge &
Keegan Paul, 1948), pp. 117-128. See also Michael Walzer, “Political Action: The Problem of Dirty Hands,”
Philosophy & Public Affairs 2 (1973): 160-180.
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| will develop my own—and very different—account of exceptionalism in the next chapter, but
some remarks are owed to the choices that Coady offers. The dirty hands approach is one that | reject
given the apparent paradox to which it is committed. To my mind, the actions that we choose are either
right or wrong, legitimate or illegitimate, justified or unjustified. Appealing to dirty hands creates the
odd position of saying that we do what we should do, yet nevertheless are supposed to feel badly about

it and still suffer this persisting moral harm.™

If we should act in some way—as dirty hands allows—
then | simply deny that any negativity carries past the act itself. This is not to say that we should regret
that there was some situation requiring some certain course of action only that, if that course of action
is, ex hypothesi, the one that we should have chosen, then no moral wrongness carries through. It is
also not to say that there might be certain situations wherein we have to do something prima facie
wrong for which we thereafter owe compensation.

So, for example, imagine that | am justified in stealing your car to get my pregnant wife to the
hospital; | could still owe compensation including, but not limited to, the return of the car after she gives
birth.”° But this is not a case of dirty hands in that what | was justified doing in the first place was
stealing the car given that due compensation would be made. True dirty hands cases are ones where
compensation is impossible, such as when we consider killing innocent civilians. If compensation were

possible (e.g., to their families), then this would not be a case of dirty hands at all since fair

compensation would cleanse our hands. And, just to be clear, this is not to suggest that we can do

19 Similarly, | deny the existence of what virtue ethicists often refer to as “tragic dilemmas” wherein there is
inescapable wrongdoing. See, for example, Rosalind Hursthouse, On Virtue Ethics (Oxford: Oxford University
Press, 2002), esp. ch. 3.

2% This example presupposes that the theft is justifiable, which it might not always be. In one case, imagine that,
absent his car, the owner misses an important consultancy meeting, suffers mental anguish, and so on: the
compensation would be for the lost wages, something toward the anguish, and so on. In the other case, maybe
compensation is impossible, though, such as were he to be meeting his love under some ultimatum that he either
turn up or she return to some distant land, never to be heard from again. Whether compensation here is possible
at all is an open question as maybe even enough money would still not leave him indifferent to her departure. In
this case, perhaps the theft was not justified in the first place and my wife should have had to give birth without
the benefits of a hospital.
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whatever we want so long as we "compensate" people, just that appropriate compensation, by
definition, makes the transgressed indifferent between the transgression and the compensation.

We are then left with the balanced exceptionalist approach on which there is no persisting
moral wrongness simply because that moral wrongness was overridden by competing moral features of
the case; this is the approach to which | am sympathetic. Part of the motivation for the dirty hands,
approach, though, has to do with the profundity of the norm that is violated: the reason that moral
wrongness persists—i.e., that our hands are dirty—is because we have (justifiably) done something very
bad. How can the balanced exceptionalist preserve the profundity of the violated norm? The answer is
quite simply that all norms are not created equally and the violation of some profound norm requires
profound countervailing benefits. And this is neither to presuppose some sort of utilitarianism, or even
simple consequentialism; such a proposal can be accommodated under, for example, what Thomas
Nagel refers to as "threshold deontology".”* If noncombatant immunity is a tremendously important
moral good, then we simply cannot violate it casually and rather may only do so given even greater
moral goods that can only be realized through such a violation.

And, for the balanced exceptionalist, there is no principled reason to restrict the supreme

emergency exemption to states, which can also be extended to non-states. But then Coady worries

that:

Any broadening...tends to reduce the rarity value of the exemption and hence increase the
oddity of the idea that it can be right to do what is morally wrong. Why not allow that the
exemption can apply to huge corporations, the existence of which is central to the lives and
livelihoods f so many? Or, contrary to Walzer’s declared position, to individuals when they are
really up against the wall? Yet, the more we move in this direction, the more the currency of
supreme emergency is devalued.

These considerations suggest that the category of supreme emergency, in spite of its
surface clarity, is conceptually opaque. This opacity is alarming enough in itself since it means
that those using the concept may not be making clear sense, even to themselves.”

*! Thomas Nagel, “War and Massacre,” in Thomas Nagel (ed.), Mortal Questions (Cambridge: Cambridge University
Press, 1979), p. 62 [53-74]. Quoted in Coady (2004b), p. 779.
*? Coady (2004b), p. 787.
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This is an important challenge and one due a reasonable response. | see no reason that corporations
could not invoke supreme emergency if the stakes were high enough. Which, of course, they would not
be. The reason that whatever features could make terror bombing justifiable (e.g., stopping Hitler)
would not be present in the corporation case, whatever it is. Allowing that there is an in-principle
invocation of supreme emergency to various sub-state actors falls short of allowing that the invocation
would ever (or often) be actually justified.

Nevertheless, this is not going to satisfy Coady, who would thereafter ask what principled
reasons we use to adjudicate claims of supreme emergency, licensing such claims in some contexts and
denying them in others. The answer quite simply has to do with what our various values are, including
how committed we are to protecting noncombatant immunity. The structure of the dialectic cannot be
to ask for some particular number of lives we must be able to save in order to target some other
number of noncombatants (e.g., five and two) because doing so commits us to some substantive
conclusion that outstrips the theoretical apparatus currently under exploration. In other words, | only
maintain that noncombatant immunity can be justifiably infringed by either states or non-states given
sufficiently low costs and/or sufficiently high benefits. Does this mean that the bombing of Hiroshima
was justified? No, because that bombing was not necessary to defeat the Japanese. Were the earlier
terror bombings of Germany (i.e., pre-1943) justified? Maybe, so long as it turns out to be true that
they were necessary; certainly the stakes were high enough. What does it mean for stakes to be “high
enough”? | do not know but, as above, | disagree that a serious answer is owed here. There are easier
cases and harder cases, and people will disagree on the harder cases. What matter to me are the
structural features of the norms, not what adjudications we make in particular cases. That is not to
deny that adjudications must be made in those cases, but is only to say that there is no simple weighting

of the values that can be summarily pronounced.
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If this is right, can any space be preserved for supreme emergencies? In other words, if we
simply weigh the norms against each other and adjudicate in favor of the one bearing the most weight,
where does the "supremacy" come in deciding to reject non-combatant immunity; have we not just
relegated that value to one among others? What remains to be "special" about overriding it? Or even
requiring emergencies at all as opposed to far more pedestrian situations? Taking these questions in
order, yes, we have relegated that value to one among many, but that hardly need concern us because it
is an important value and not one that will be casually overridden. Structurally, there is no problem
with making values commensurable as, for example, the weighting of one of those values might be so
high that it is never actually overridden. What remains special about overriding such values is simply the
fact that such cases will be rare, and they will be rare because the values are so great. We have
considered very few cases of justified terrorism—primarily restricted to some bombings in World War
Il—and the reason is simply that the features we care about are not oft-instantiated. The reason that
we need not worry about supreme emergencies becoming casually invoked (cf., Coady’s corporation) is
again simply that the values they threaten are great enough that pedestrian cases will not be able to
satisfy the high requirements we have for transgressing against those values.

A final challenge is whether supremacy really matters much in these cases: if we can override
various norms given supreme emergencies, why can we not override them given (mere) emergencies?
Walzer clearly means to be anti-utilitarian in the sense that what matters more is not just that the costs
are outweighed by the benefits, but rather that they are dramatically outweighed. | think there are
various reasons to reject this conception, not least of all is getting clear about what it is even supposed
to mean: what does this dramatic outweighing amount to? Furthermore, if we care enough about the
values the emergency threatens such that we can violate other values, why should it be that the former
set of values needs to not just outweigh the latter, but outweigh them dramatically? | find it hard to

motivate this position, which also seems to codify some sort of schizophrenic moral philosophy. All of
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this can be fixed and without being some sort of naive utilitarian. To do so, all we need to say is that
(mere) emergencies—rather than supreme emergencies—are sufficient, but that we really need an
accurate accounting of all the values at stake.

For example, imagine that a tyrant is threatening to detonate a bomb and we lack a direct shot
on him; we can, though, shoot a passerby in such a way that the passerby falls into the tyrant's lair, thus
immobilizing the tyrant before he can detonate the bomb. Imagine two cases: in the first, the tyrant is
threatening to kill two noncombatants and, in the second, he is threatening to kill a thousand.
Specifying the rest of the details to forestall irrelevant objections, | am always surprised how many
people assent to the intervention in the latter case while rejecting it in the former. And, of course, such
intuitions are consistent with the theoretical apparatus that Walzer gives us wherein supreme
emergency is required and not (mere) emergency. But, as | suggested above, there are theoretical
reasons to reject this approach. Nevertheless, the rejection of such an approach does not necessarily
reject the putative intuitions in these cases; there are other ways to accommodate them. In particular,
we could think that there are other values in play other than merely the saving of lives, such as the
expressive cost of violating noncombatant immunity. Or else there could be worries about slippery
slopes that could be activated by cases wherein the lives saved only marginally exceed the lives taken.
To stave off these worries, maybe the number of lives saves needs to be much higher than the number
of lives taken. This does not mean that the emergencies need to be supreme, however, only that a
proper accounting of the moral values would, illusorily, give that sense. In other words, (mere)
emergencies can justify infringement of noncombatant immunity so long as we properly understand
what is at stake. And this squares with our moral intuitions insofar as we think that harms could only be
justified if they were necessary to prevent worse harms wherein the relevant harms are broadly, as

opposed to narrowly, understood (i.e., more than just the number of lives matters).
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The point of the aforementioned discussion owes to the fact that terrorism can only be justified
if noncombatant immunity can be justifiably infringed; insofar as the moral wrongness of terrorism
derives from the targeting of noncombatants, that wrongness is only superable if this targeting can be
justified. And, given that the entire locus of this wrongness has been tied to noncombatant immunity,
the justified infringement of noncombatant immunity would justify terrorism so long as the associative
requirements of imminence, seriousness, and necessity were also met. This conclusion, though, is far
more theoretical than substantive. And, in fact, | think that terrorism is rarely justified, at least in part
because terrorism rarely is necessary to prevent a serious and imminent threat, or even that it would be
the best way to prevent such a threat. The case studies of revolutionary terrorism are decidedly
negative, and even supreme emergency cases are few and far between. Coady concludes that "we
surely do better to condemn the resort to terrorism outright with no leeway for exemptions,"** but |
reject this insofar as there can be cases where terrorism is the lesser evil. Such a commitment, though,

hardly amounts to an endorsement of terrorism simply because of the relative paucity of those cases.

2.3 Terrorism and Counterterrorism

If terrorism is almost always wrong, then we are usually justified in trying to prevent it. Setting
aside putative cases of justified terrorism for now, how far are we permitted to go in our efforts to
combat unjustified terrorism? Successful acts of terrorism have myriad costs, but counterterrorism has
costs as well; surely we do not want to allow the costs of counterterrorism to be higher than the costs of
the terrorism that they prevent. Much of the rest of this book will be specifically about the use of
interrogational torture as a counterterrorism technique and whether it can be justified in this capacity.
In particular, much attention will be given to the various harms that torture portends and whether,

given these harms, it can nevertheless be justified. In this final section of this chapter, though, let us

>* Coady (2004b), p. 789.
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raise the issue more abstractly and generalize away from any particular counterterrorism techniques to
the practice of counterterrorism as a whole, thinking about how it might be justified.

Starting with the costs of terrorism, let us consider 9/11 as a dramatic example. Following the
work of Robert Looney, we might say that costs can be either direct or indirect, as well as immediate,
short-, mid-, or long-term.”* Immediate and short-term direct impacts, for example, were that 200,000
jobs in New York were destroyed or re-located out of New York, at least temporarily. Destruction of
physical assets was valued at over $16B; rescue, clean-up, and related costs have been estimated at
approximately $11B. Immediate and short-term indirect costs included a slowing of economic activity,
with original projections putting the cost at as high as $500B; the actual cost probably fell short of this.
In the mid- and long-term, the costs become indirect but still substantial. Mid-term indirect costs
include those to the insurance industry (530B-$58B), airlines (tens of thousands of jobs and an overall
devaluing of the industry), tourism and other service industries (tens of thousands of jobs and lowered
equity value for hotels and other facilities), increased military spending (580B+), and so on. Long-term
indirect costs include higher operating costs (e.g., increased security), higher risk premium (e.g., from
lenders to borrowers), shift of resources from civilian to military forces, shift away from globalization,

and so on.”> Putting dollar amounts on the long-term costs is increasingly difficult, and even assessing

** Robert Looney, "Economic Costs to the United States Stemming from the 9/11 Attacks,” Strategic Insights 1.6
(2002). Available at http://www.ccc.nps.navy.mil/si/aug02/homeland.pdf (accessed March 16, 2009). See also
Howard Kunreuther, Erwann Michel-Kerjan and Beverly Porter, "Assessing, Managing, and Financing Extreme
Events: Dealing with Terrorism,” Working Paper 10179 (Cambridge, MA: National Bureau of Economic Research,
2003). Available online at http://opim.wharton.upenn.edu/risk/downloads/archive/arch92.pdf (accessed March
23, 2009). This second work puts the "inflicted damage" at S80B (p. 4), though it does not make clear where this
figure comes from nor which damages are meant to be included; | suspect that it does not include many of the
long-term costs that Looney identifies, which is why the estimate that | develop is significantly higher.

The global economic impact of "transnational terrorism"—as well as the cost-effectiveness of our
responses to it—is assessed in Todd Sandler, Daniel G. Arce, and Walter Enders, "Transnational Terrorism" in Bjgrn
Lomberg (ed.), Global Crises, Global Solutions, 2nd ed. (Cambridge: Cambridge University Press, forthcoming). For
a response, see S. Brock Blomberg, "The Copenhagen Consensus: Perspective Paper on Transnational Terrorism
Policies" in Bjgrn Lomberg (ed.), Global Crises, Global Solutions, 2nd ed. (Cambridge: Cambridge University Press,
forthcoming). See also Walter Enders and Todd Sandler, The Political Economy of Terrorism (Cambridge:
Cambridge University Press, 2005).

% Ibid.
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the mid-term costs can be challenging. Nevertheless, we might reasonably assess the economic costs of
9/11 to be somewhere in the vicinity of S500B-51T.

And none of these estimates include the Iragq war: would this war have taken place had 9/11
not? Assuming that the answer is no, then the price tag for that war gets added as an indirect cost of
9/11, and that price tag is huge. Original estimates were ludicrously low—some as low as $2B—with
even the more "conservative" ones coming in at $100B-$200B. The actual cost will be at least ten times
that, and potentially as high as $3T.°° Nevertheless, there is something misleading about adding its
costs to the 9/11 ledger, especially if that ledger is meant to indicate the costs of terrorism: the Bush
Administration did not have to pursue Operation Iragi Freedom and, regardless, its costs are more
appropriately assigned to counterterrorism than to terrorism. (This is not to say that such costs can be
neatly assigned to either.) | only raise this issue briefly because the Irag war—perhaps along with the
issue of torture—is an elephant in the room as pertains to the consequences of 9/11; for the discussion
that follows, nothing substantive hangs on whether we count it as a cost thereof or not. Operation
Enduring Freedom (Afghanistan) also tallies a significant expense, though probably only about 10% that
of Operation Iragi Freedom; estimates for the military efforts in Afghanistan are just under $200B from
2001-2009.%

Included in these costs are the damages of the attacks—both direct and indirect—as well as the
counterterrorism measures that they spawned. These can be usefully separated insofar as such a
separation helps us get clear on what we are spending to protect against something else. For fiscal year

(FY) 2003, additional spending of $48B was proposed for national defense, as well as $38B more for

%% Linda J. Blimes and Joseph E. Stiglitz, "The Irag War Will Cost Us $3 Trillion, and Much More,” The Washington
Post (March 9, 2008), BO1.

*’ Congressional Research Service Report for Congress, The Cost of Iraq, Afghanistan, and Other Global War on
Terror Operations since 9/11 (Washington, D.C., 2008), p. 2. Available at
http://www.fas.org/sgp/crs/natsec/RL33110.pdf (accessed March 25, 2009).
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homeland security.?® The defense budget has continued to rise since 9/11—with the aforementioned
wars in Irag and Afghanistan playing a significant role—and certainly some of this can reasonably be said
to go to counterterrorism. But the best focus is probably on the Department of Homeland Security
(DHS), which was largely created to defend against terrorism.”> This Department serves other functions
as well (e.g., security against illegal immigration), but terrorism is a principal focus. A detailed analysis
has been carried out elsewhere,*® but some key results are worth noting. For example, the cost of
homeland security spending increased from $56B in 2001 to $99.5B in 2005. The federal outlays, which
are easier to track the money coming from other sources, are somewhere around half of the total in
2005 (S53.4B), which represents 0.4% of the gross domestic product (GDP); this represents a doubling
since 2001 (0.2%) and a four-fold increase from the period 1996-2001 (0.1%).>"

Of the FY 2005 spending, approximately 8% went directly to domestic counterterrorism, though
much of the rest of the budget funds related areas: protecting critical infrastructure and key assets
(34%); defending against catastrophic threats (15%); emergency preparedness and response (11%); and
intelligence and warning (1%). Only border and transportation security (31%) is not majorly tied to
counterterrorism, but rather reflects the absorption of Immigration and Naturalization Services by the
DHS in 2003. Still, even this spending is relevant to counterterrorism insofar as it funds our ability to
keep terrorists out of the country in the first place. Given this data, let us therefore conclude that, from

2001-2005, the US was spending somewhere around $50B-$100B/year on counterterrorism, not

28 Looney (2002).

Its strategic plan, for example, says that the Department "was created to secure our country against those who
seek to disrupt the American way of life,” though it makes the further provision that "our charter also includes
preparation for and response to all hazards and disasters." Elsewhere, it continues: "We will prevent and deter
terrorist attacks and protect against and respond to threats and hazards to the Nation. We will secure our national
borders while welcoming lawful immigrants, visitors, and trade." Strategic Plan: One Team, One Mission, Securing
Our Homeland (Washington, D.C.: 2008), pp. 2-3.

*% Bart Hobijn and Erick Sager, "What Has Homeland Security Cost? An Assessment: 2001-2005,” Current Issues in
Economics and Finance 13.2 (2007): 1-7.
* Ibid, p. 1-2.
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including the wars in Iraq and Afghanistan.?* As the range clearly indicates, this estimate is not meant to
be precise, but rather aims to give us some broad sense—at least within an order of magnitude—on
what counterterrorism costs us. And therein lies the question: is it worth it?

Some people clearly think not. Jessica Wolfendale, for example, argues that "we should fear
counterterrorism more than we fear terrorism."* Her argument has two prongs: first, she argues that
the risk of terrorism simply is not that great and, second, that the costs of our counterterrorism
measures are higher than we think. Once we adequately understand the (lesser) costs of terrorism and
the (higher) costs of counterterrorism, we will see that the latter is not justified. She takes issue with
the hubris by, for example, President George W. Bush and Colin Powell, who have said, respectively, that
terrorism threatens not only our lives but also "our way of life" and our "civilization".>* But does it?
Consider:

On average only 420 people are killed and another 1249 are injured each year from transnational
terrorist attacks. Nevertheless, the public in rich countries views transnational terrorism as one
of the greatest threats. This is rather ironic since over 30,000 people die on US highways
annually, yet highway safety is not as much of a public concern.”

Or, more viscerally:

...the estimated 1,000-7,000 yearly deaths from terrorism pales in to insignificance next to the
40,000 people who die every day from hunger, the 500,000 people who are killed every year by
light weapons and the millions who die annually from diseases like influenza (3.9 million annual
deaths), HIV-AIDS (2.9 million annual deaths), diarrhoeal (2.1 million annual deaths) and
tuberculosis (1.7 million annual deaths).*®

Or, economically:

Since 2001, the Global Fund to Fight AIDS, Tuberculosis, and Marlaria, funded by all
willing governments and devoted to combating diseases that kill about 6 million people each
year, has committed about $6.9 billion and spent about $4.4 billion. This expenditure comes to
roughly $120 per fatality. Between 2001 and 2006, the US Government alone has spent $438

32 Again, see Sandler et al. (forthcoming) and Blomberg (forthcoming) for a more rigorous economic analysis of the
worldwide costs of terrorism.

* Jessica Wolfendale, "Terrorism, Security, and the Threat of Counterterrorism,” Studies in Conflict & Terrorism 30
(2007), p. 75 [75-92].

** Wolfendale (2007), p. 75. Quotes originally appeared in Richard Jackson, Writing the War on Terror: Language,
Politics, and Counter-terrorism (Manchester: Manchester University Press, 2005), p. 99.

** sandler et al. (forthcoming).

% Jackson (2005), pp. 92-93; emphasis in original. Quoted in Wolfendale (2007), p. 77.
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billion on the war on terror. This amount comes to roughly $146 million per US fatality—over a
million times more per fatality.”’

These statistics are meant to show that terrorism poses less of a threat than we think it does, or at least
that the threat from terrorism pales in comparison to various other threats that we seem to care a lot
less about. How then can our substantial response to terrorism be justified? If we care so much about
whatever terrorism threatens, should we not care less about terrorism and more about these other
threats of higher stakes?

The answer to this question depends on what terrorism threatens. The statistics are, most
directly, about the number of lives that stand to be lost, whether through terrorism, highway safety,
hunger, war, or disease. But certainly terrorism threatens more than just lives; we should not merely
observe that terrorism comes up short on the "ledger of lives" and thereafter deprioritize our response
to it. Asindicated above, the economic costs of 9/11 are staggering, way more than the 30,000 lives lost
to highway accidents. Economic costs are one sort of value and lives are another; even if you think, as
actuaries might, that these latter values can be rendered economically, it cannot be denied that there
are values beyond the mere lives lost that must be put into the calculus.®®

Most of the other deaths do have substantial economic costs, but they largely take place outside

of the US. Without being too cynical, we should admit that it is hardly irrational for American citizens to

37 Pogge (2008), pp. 1-2. For Pogge's figures, see The Global Fund to Fight AIDS, Tuberculosis and Malaria, "Current
Grant Commitments and Disbursements." Available at
http://www.theglobalfund.org/en/commitmentsdisbursements/ (accessed April 14, 2009). See also Amy Belasco,
The Cost of Iraq, Afghanistan, and Other Global War on Terror Operations Since 9/11, Congressional Research
Service Report for Congress (Washington, DC: Library of Congress, [2006] 2008). Available at
www.fas.org/sgp/crs/natsec/RL33110.pdf (accessed April 14, 2009). Note that Belasco's sum does not include all
the costs of 9/11, but only money that Congress has approved "for military operations, base security,
reconstruction, foreign aid, embassy costs, and veterans’ health care for the three operations initiated since the
9/11 attacks: Operation Enduring Freedom (OEF) Afghanistan and other counter terror operations; Operation
Noble Eagle (ONE), providing enhanced security at military bases; and Operation Iraqi Freedom (OIF)." Belasco
(2008), p. 2. In other words, hers is only a partial accounting of our counterterrorism spending.

Note also that Pogge's reference and calculation is based on spending levels through 2006, whereas—at
the time of writing—the current report includes Congressional approvals through June 30, 2008. This new total is
$864B, significantly higher than the $438B Pogge cites; were we to keep the number of US fatalities the same, this
adjustment would take the amount spent from $146M to $288M per fatality.

*® And Wolfendale agrees; see, for example, Wolfendale (2007), pp. 80-82.
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care more about protecting themselves from terrorism than they do about providing for those at risk
outside our borders. This is not meant to take a myopic view about the interrelations among all the
world's citizenry, the economic impact of the developing world (on us), and so on, or even to deny that
we have moral (as opposed to prudential) obligations to much of the rest of the world. Rather, the
claim is that the threats of domestic terrorism are to us; this, at least to some degree, sets those threats
apart from some of the others. When Wolfendale, for example, argues that the threats of terrorism are
not that great, she loses sight of who they are not that great to. In the relative safety of American
society—and factoring in aspects of the threats that extend beyond the mere number of lives lost—
terrorism is not a negligible threat, if only because many of its would-be competitors are.

But all of the foregoing discussion fails to appreciate critical costs of terrorism: its symbolic
costs. A few thousand people died on 9/11, and the economic impact of that day was catastrophic.
Lives and dollars aside, though, that day cost us much more that those numbers could express. The
terrorists destroyed the World Trade Center, a central icon of our economic strength. They crashed into
the Pentagon, a building that represents our military strength. And, were it not for the brave passengers
who helped crash United 93 in rural Pennsylvania, a plane probably would have hit either the White
House or the Capitol, buildings that embody the strength of our government. These symbolic attacks
against our economy, military, and government were chosen precisely because of that symbolism; as
many or more lives—and perhaps similar economic damages—could have as easily been exacted
somewhere else.

While not all of us are affected by the tragedy of 30,000 annual highway deaths, all of us were
affected by 9/11. It took away our security. It took away our sense of place in the world. It left us
vulnerable at the individual, institutional, and national levels. Even a cynic who belabors the failings of
American culture, our inappropriate smugness, our inappropriate relationship with the rest of the world,

or our arrogance must nevertheless acknowledge that our collective suffering, even if ill-founded, is a
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substantial moral harm. And, again, this is not to deny that we should care more about, for example,
pharmaceuticals in the developing world, or even that we have a moral obligation to invest in them.
Rather, the point is simply that terrorism takes more than lives and dollars: it takes things that might
matter even more. | therefore reject the position that marginalizes, even comparatively, the threat of
terrorism; a proper accounting of its threat demonstrates its significance.

That said, there is a hazard in developing an account of terrorism or counterterrorism that
depends too strongly on 9/11: this is, at least in terms of lives and excluding military bombings during

war, perhaps the most spectacular single-day terrorist attack ever.>* We must be careful not to

¥ For example, consider the following table, which identifies some of the most significant transnational terror

attacks ever perpetrated:

Date Event Perpetrator Deaths

July 22, 1946 Bombing of local British military headquarters at | Irgun Zai Leumi 91
King David Hotel, Jerusalem

August 2, 1980 Bombing of Bologna railway station Armed Revolutionary | 84

Nuclei

October 23, 1983 Suicide truck bombing of US Marines' barracks, | Hezbollah 241
Beirut

June 23, 1985 Downing of Air India 182, en route from | Sikh extremists 329
Montreal to London

December 21, 1988 Downing of Pan Am 103, en route from London | Libyan intelligence agent | 270
to New York

September 19, 1989 Downing of Union des Transports 772, en route | Hezbollah 171
from Brazzaville (Republic of the Congo) to Paris

March 12, 1993 Thirteen bombings in Bombay Pakistani agents 317

August 7, 1998 Simultaneous bombings of US embassies in | Al-Qaeda 223
Nairobi, Kenya and Dar es Salaam, Tanzania

September 11, 2001 Four suicide hijackings that crashed into the | Al-Qaeda 2,974
World Trade Center, the Pentagon, and a field in (plus 19
Pennsylvania hijackers)

October 12, 2002 Two bombs outside Bali nightclubs Jemaah Islamiyah 202

March 11, 2004 Bombing of Madrid commuter trains and | Al-Qaida 190
stations during morning rush hour

September 1, 2004 Barricade hostage seizure of school children and | Chechen rebels 344
parents in Belan, North Ossetia-Alania (Russia)

Adapted from Sandler et al. (forthcoming).
Bombers,” Studies in Conflict & Terrorism 25.5 (2002a):

Chronology,” Studies in Conflict & Terrorism 25.5 (2002b): 293-302.
Note that the bombings in Jerusalem (1946) and Beirut (1983) were against military installations, so it is
not obvious that my account of terrorism and its emphasis on noncombatant targets would categorize these

See also Chris Quillen, "A Historical Analysis of Mass Casualty
279-292 and Chris Quillen, "Mass Casualty Bombings
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exaggerate the (ongoing) risks of terrorism by appeal to a singular event and one that will probably not
recur, regardless of our counterterrorism strategies. Or, to put it another way, how likely is it that our
investment in counterterrorism since 9/11 prevented anything like it from happening since? Or even
some constellation of attacks that would collectively approximate 9/11's damage? This is a hard
guestion, and the associative counterfactual reasoning—i.e., what would have happened had we not
done such and so—is perilous.*® Nevertheless, at least a few substantive points can be made.

First, 9/11 was so bad that any individual or constellation of attacks even an order of magnitude
off from it would still be heinous. If, for example, our counterterrorism has prevented an aggregated
10% of 9/11's losses, this is very substantial. Second, there have been semi-regular terrorist attacks
against the US over the two decades preceding 9/11. Marines' barracks in Beirut were targeted by two
truck bombs (1983);*! two-thirds of the victims of Pan Am 103 were American (1988); two US embassies
were bombed (1998); and then came 9/11 (2001).** The bombings of the Federal building in Oklahoma
City killed 168 people (1995), though this attack was different in the sense that it was domestic—as
opposed to transnational—terrorism; regardless, the effects were as real. All told, this is five serious

attacks from 1983-2001. And, at time of writing in 2010, there has not been a single successful attack

bombings as terroristic (cf., §1.3). The American soldiers in Beirut were mostly Marines, ostensibly there on a
peacekeeping mission; some Lebanese Muslims instead saw them as a faction in the ongoing civil war. Whether
peacekeeping or humanitarian forces are properly understood as noncombatant lies outside the scope of this
project, but an argument in the affirmative can certainly be made. The bombing of Jerusalem's King David Hotel
was carried out by the Irgun, an underground Zionist organization that was responding to British action under
Operation Agatha (or "Black Saturday"); the British coordinated searches and arrests in various Jewish cities and
settlements, as well at the Jewish Agency (i.e., the pre-state Jewish government). While the British forces were
headquartered in the hotel, so were various other administrative and government contingents. At least some of
the casualties were therefore noncombatants, though some were clearly military command. In either case,
determinations as to whether the bombings were terroristic does not matter for present purposes, but
provocative issues are raised in both.

40 Though see Sandler et al. (forthcoming) for a sophisticated attempt.

*1 See discussion in note XX [currently 40] above.

* |t is worth acknowledging that, while these four attacks were primarily against Americans, three of them took
place abroad. How effective would our counterterrorism campaign—especially under the auspices of Homeland
Security—been in preventing them? | think some optimism is warranted here, at least for the national focus
placed on terrorism and some of the relevant infrastructures now provided. For example, despite the continuation
of anti-American sentiment, not a single one of these attacks has occurred since 9/11.
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since 2001;* this is the longest period of safety that we have enjoyed since 1983. The absence of
terrorist attacks since the proliferation of our powerful counterterrorism campaign can hardly be a
coincidence.

So let us now assume that our counterterrorism campaign is working, without committing
ourselves to any substantive view about whether it is optimal; surely nothing in the real world is. This
then brings us to the second of Wolfendale's concerns, which is that the costs of counterterrorism, even
if successful, are nevertheless high. And these costs are not just the economic ones previously
discussed, which we might charitably assume are reasonably justified. Rather, there are all sorts of
other potential costs, such as the moral hazards pertaining to the sort of people and nation that we have
become in responding to terrorism.”* We have restricted liberties, undermined due process, and so on.
We have fueled anti-American sentiment aboard, and probably catalyzed more terrorism in the process.
All of this is bad, no doubt. But the central question is whether these moral harms can be justified given
the greater moral benefits that they have ensured.

The principal point of this project is to consider interrogational torture as a particular
counterterrorism strategy, rather than to consider counterterrorism in its entirety. To that end, we can
then ask whether the costs of torture—as an element of our counterterrorism strategy—are greater
than the benefits they portend. The worries of the preceding paragraphs are important ones, and they
must be taken seriously; much of the rest of this book will do just that. As a general proposition, we
surely must be careful about the ways that we combat terrorism, and it is certainly true that some

counterterrorism strategies will be inappropriate insofar as they cause more trouble than they are

* As mentioned in the preface, the Fort Hood shootings are one potential exception. However, | doubt that the
shooter, Dr. Nidal Malik Hasan, was acting on any ideological grounds and was instead just disturbed about his
pending deployment to Afghanistan. Absent ideological aims, | would not classify this act as terroristic (cf., §1.5).

** A particular concern in this regard is the loss of innocent life effected by counterterrorist operations. See, for
example, Jane Meyer, “The Predator War: What Are the Risks of the C.I.A.’s Covert Drone Program?,” The New
Yorker, October 26, 2009. Available at
http://www.newyorker.com/reporting/2009/10/26/091026fa fact mayer?printable=true (accessed May 14,
2010).
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worth. | disagree with critics who allege that our counterterrorism campaign outstrips the threats that it
protects against, particularly once those threats are more fully understood. But that line shall not be
pursued more here; rather, the goal of this section was to motivate much of what is still to come about

using torture in exceptional circumstances. It is to a general discussion of exceptionalism that we now

turn.
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